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Any student who believes he or she has been the target of unresolved, severe, or persistent
harassment, intimidation, or bullying, or any other person in the school community who observes
or receives notice that a student has or may have been the target of unresolved, severe, or
persistent harassment, intimidation, or bullying, may report incidents verbally or in writing to any
staff member.

Commentary: Sample Bullying Prevention and Intervention Incident Reporting forms are available
at: www.doe.mass.edu/bullying/ModelPlan_appxA.docx and
http://www.wellesley.k12.ma.us/sites/wellesleyps/files/file/file/bullyingreprtngform.pdf.

H. Addressing Bullying - Reports

Step 1: Filing an Incident Reporting Form

In order to protect a targeted student from retaliation, a student need not reveal his identity on an
Incident Reporting Form. The form may be filed anonymously, confidentially, or the student may
choose to disclose his or her identity (non-confidential).

1. Anonymous individuals may file a report without revealing their identity. No disciplinary
action will be taken against an alleged aggressor based solely on an anonymous report.
Schools may identify complaint boxes or develop other methods for receiving anonymous,
unsigned reports. Possible responses to an anonymous report include enhanced monitoring
of specific locations at certain times of day or increased monitoring of specific students or
staff. (Example: An unsigned Incident Reporting Form dropped on a teacher’s desk led to
the increased monitoring of the boys’ locker room in 5th period.)

2. Confidential individuals may ask that their identities be kept secret from the accused and
other students. Like anonymous reports, no disciplinary action will be taken against an
alleged aggressor based solely on a confidential report. (Example: A student tells a
playground supervisor about a classmate being bullied but asks that nobody know who
reported the incident. The supervisor says, “I won’t be able to punish the bullies unless you
or someone else who saw it is willing to let me use their names, but I can start hanging out
near the basketball court, if that would help.”)

3. Non-confidential individuals may agree to file a report non-confidentially. Complainants
agreeing to make their complaint non-confidential will be informed that due process
requirements may require that the School release all of the information that it has regarding
the complaint to any individuals involved in the incident, but that even then, information
will still be restricted to those with a need to know, both during and after the investigation.
The School will, however, fully implement the anti-retaliation provision of this policy and
procedure to protect complainants and witnesses.

Step 2: Receiving an Incident Reporting Form

All staff are responsible for receiving oral and written reports. Whenever possible, staff who
initially receive an oral or written report of harassment, intimidation, or bullying shall attempt to
resolve the incident immediately. If the incident is resolved to the satisfaction of the parties
involved, or if the incident does not meet the definition of harassment, intimidation, or bullying, no
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further action may be necessary under this procedure.

All reports of unresolved, severe, or persistent harassment, intimidation, or bullying will be
recorded on a School Incident Reporting Form and submitted to the principal or designee, unless
the designee is the subject of the complaint.

Step 3: Investigations of Unresolved, Severe, or Persistent Harassment, Intimidation and
Bullying

1. All reports of unresolved, severe, or persistent harassment, intimidation, or bullying will be
investigated with reasonable promptness. Any student may have a trusted adult with them
throughout the report and investigation process.

2. Upon receipt of the Incident Reporting Form that alleges unresolved, severe, or persistent
harassment, intimidation or bullying, the School designee will begin the investigation. If
there is potential for clear and immediate physical harm to the complainant, the School will
immediately contact law enforcement and inform the parent/guardian.

3. During the course of the investigation, the School will take reasonable measures to ensure
that no further incidents of harassment, intimidation, or bullying occur between the
complainant and the alleged aggressor. If necessary, the School will implement a safety plan
for the student(s) involved. The plan may include changing seating arrangements for the
complainant and/or the alleged aggressor in the classroom, at lunch, or on the bus;
identifying a staff member who will act as a safe person for the complainant; altering the
alleged aggressor’s schedule and access to the complainant, and other measures.

4, Within two (2) school days after receiving the Incident Reporting Form, the school designee
will notify the families of the students involved that a complaint was received and direct the
families to the School’s policy and procedure on harassment, intimidation, and bullying.

5. In rare cases, where after consultation with the student and appropriate staff (such as a
psychologist, counselor, or social worker) the School has evidence that it would threaten
the health and safety of the complainant or the alleged aggressor to involve his or her
parent/guardian, the School may initially refrain from contacting the parent/guardian in its
investigation of harassment, intimidation, and bullying. If professional school personnel
suspect that a student is subject to abuse and neglect, they must follow School policy for
reporting suspected cases to [name of applicable child protective services department].

6. The investigation shall include, at a minimum:
. An interview with the complainant.
. An interview with the alleged aggressor.
. A review of any previous complaints involving either the complainant or the alleged
aggressor.
. Interviews with other students or staff members who may have knowledge of the

alleged incident.

7. The principal or designee may determine that other steps must be taken before the
investigation is complete.
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8. The investigation will be completed as soon as practicable but generally no later than five
(5) school days from the initial complaint or report. If more time is needed to complete an
investigation, the School will provide the parent/guardian and/or the student with weekly
updates.

9. No later than two (2) school days after the investigation has been completed and submitted
to the compliance officer, the principal or designee shall respond in writing or in person to
the parent/guardian of the complainant and the alleged aggressor stating:

. The results of the investigation.
. Whether the allegations were found to be factual.
. Whether there was a violation of policy.
. The process for the complainant to file an appeal if the complainant disagrees with
results.
10. Because of the legal requirement regarding the confidentiality of student records, the

principal or designee may not be able to report specific information to the targeted
student’s parent/guardian about any disciplinary action taken unless it involves a directive
that the targeted student must be aware of in order to report violations.

11. If the School chooses to contact the parent/guardian by letter, the letter will be mailed to
the parent/guardian of the complainant and alleged aggressor by U.S. mail, with return
receipt requested, unless it is determined, after consultation with the student and
appropriate staff (psychologist, counselor, social worker) that it could endanger the
complainant or the alleged aggressor to involve his or her family. If professional school
personnel suspect that a student is subject to abuse or neglect, as mandatory reporters they
must follow School policy for reporting suspected cases to [name of applicable child
protective services department].

12. If the incident is unable to be resolved at the school level, the principal or designee shall
request assistance from the [Tribal Council or other applicable entity].

Step 4: Corrective Measures for the Aggressor

After completion of the investigation, the School will institute any corrective measures necessary.
Corrective measures will be instituted as quickly as possible, but in no event more than five (5)
school days after contact has been made to the families or guardians regarding the outcome of the
investigation. Corrective measures that involve student discipline will be implemented according to
School policy [name and title of policy]. If the accused aggressor is appealing the imposition of
discipline, the School may be prevented by due process considerations or a lawful order from
imposing the discipline until the appeal process is concluded.

If in an investigation a principal or principal’s designee found that a student knowingly made a false
allegation of harassment, intimidation, or bullying, that student may be subject to corrective
measures, including discipline.

Step 5: Targeted Student’s Right to Appeal

1. If the complainant or parent/guardian is dissatisfied with the results of the investigation,
they may appeal to the [superintendent or other applicable person or entity] by filing a
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written notice of appeal within five (5) school days of receiving the written decision. The
[superintendent or other applicable person or entity] will review the investigative report
and issue a written decision on the merits of the appeal within five (5) school days of
receiving the notice of appeal.

2. If the targeted student remains dissatisfied after the initial appeal to [superintendent or
other applicable person or entity], the student may appeal to the [Tribal Council or other
applicable person or entity] by filing a written notice of appeal with the [Tribal Council or
other applicable person or entity] on or before the fifth (5) school day following the date
upon which the complainant received the superintendent’s written decision.

3. An appeal before the [Tribal Council or other applicable person or entity] must be heard on
or before the tenth (10) school day following the filing of the written notice of appeal to the
school board. The [Tribal Council or other applicable person or entity] will review the
record and render a written decision on the merits of the appeal on or before the fifth (5)
school day following the termination of the hearing, and shall provide a copy to all parties
involved. The [Tribal Council or other applicable person or entity]’s decision will be the
final School decision.

Step 6: Discipline/Corrective Action

The School will take prompt and equitable corrective measures within its authority on findings of
harassment, intimidation, or bullying. Depending on the severity of the conduct, corrective
measures may include counseling, education, discipline, and/or referral to law enforcement.

Corrective measures for a student who commits an act of harassment, intimidation, or bullying will
be varied and graded according to the nature of the behavior, the developmental age of the student,
or the student’s history of problem behaviors and performance. Corrective measures that involve
student discipline will be implemented according to [name and title of policy].

If the conduct was of a public nature or involved groups of students or bystanders, the School
should strongly consider school wide training or other activities to address the incident.

If staff have been found to be in violation of this policy and procedure, the School may impose
employment disciplinary action, up to and including termination. Contractor violations of this
policy may include the loss of contracts.

Step 7: Support for the Targeted Student

Persons found to have been subjected to harassment, intimidation, or bullying will have
appropriate School support services made available to them, and the adverse impact of the
harassment on the student shall be addressed and remedied as appropriate.

L. Immunity/Retaliation

No school employee, student, or volunteer may engage in reprisal or retaliation against a targeted
student, witness, or other person who brings forward information about an alleged act of
harassment, intimidation, or bullying. Retaliation is prohibited and will result in appropriate
discipline.
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J. Other Resources

Students and families should use the School’s complaint and appeal procedures as a first response
to allegations of harassment, intimidation, and bullying. However, nothing in this procedure
prevents a student, parent/guardian, school, or School from taking action to remediate
discrimination or harassment based on a person’s membership in a legally protected class under
local, state or federal law.

A harassment, intimidation, or bullying complaint may also be reported to the following Tribal,
state or federal agencies:

. [add applicable agencies]
. Department of Justice Community Relations Service: (877) 292-3804, www.justice.gov/crt/
K. Other School Policies and Procedures

Nothing in this policy or procedure is intended to prohibit discipline or remedial action for
inappropriate behaviors that do not rise to the level of harassment, intimidation, or bullying as
defined herein, but which are, or may be, prohibited by other School or school rules.

SAMPLE SCHOOL POLICY PROHIBITING DISCRIMINATION ON THE BASIS OF GENDER IDENTITY

A number of school districts have created rules or policies to address transgender and
gender nonconforming student issues, such as updating educational records, providing access to
appropriate restrooms, and bullying prevention.238 In addition, some states, including Washington
and Connecticut, have adopted laws allows transgender student athletes to participate in sports
consistent with their gender identity, irrespective of the gender listed on their student records.239

The sample Policy Prohibiting Discrimination on the Basis of Gender Identity provided
below is based on San Francisco Unified School District Regulations and the Gay, Lesbian, and
Straight Education Network’s Model District Policy on Transgender and Gender Nonconforming
Students.240

Policy Prohibiting Discrimination on the Basis of Gender Identity

A. Introduction

Transgender and gender nonconforming students must be protected from discrimination,
harassment, and intimidation in our school. Staff must respond appropriately to ensure that the
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school is free from any such discrimination, harassment, or intimidation.

This policy is meant to advise school staff regarding transgender and gender nonconforming
student concerns, in order to create a safe learning environment for all students and to ensure that
every student has equal access to all components of their educational program.

B. Scope

This policy applies to the entire school community, including educators, school staff, students,
parents, and volunteers, and covers conduct that takes place in the school, on school property, at
school-sponsored functions and activities, on school buses or vehicles and at bus stops. This policy
also pertains to usage of electronic technology and electronic communication that occurs in the
school, on school property, at school-sponsored functions and activities, on school buses or vehicles
and at bus stops, and on school computers, networks, forums, and mailing lists.

C. Definitions

Bullying means written, verbal, or physical conduct that adversely affects the ability of one or more
students to participate in or benefit from the school’s educational programs or activities by placing
the student (or students) in reasonable fear of physical harm, including cyberbullying.

Gender Identity means an individual’s actual or perceived gender identity, regardless of whether the
individual’s gender identity, appearance, expression or behavior differs from that traditionally
associated with the individual’s sex at birth. [insert citation].

Gender Expression means the manner in which a person represents or expresses gender to others,
often through behavior, clothing, hairstyles, activities, voice or mannerisms.

Transgender is an umbrella term used by many individuals of any sex whose appearance, personal
characteristics or behavior differ from stereotypes about how men and women are supposed to be;
a political word that binds together multiple communities of people who experience trans
oppression.

Gender Nonconforming is a term used to describe for individuals whose gender expression is
different from societal expectations related to gender.

Gender is a term for socially constructed roles, behaviors, activities, and attributes. Gender is often
defined as “feminine” and “masculine.”

NOTE: Transgender and gender nonconforming youth use a number of words to describe their lives
and gendered experiences (such as trans, transsexual, transgender, Two Spirit, male-to-female
(MTF), female-to-male (FTM), bi-gender, trans man, trans woman, etc.). In general, school staff
should employ those terms which the students use to describe themselves or should ask which
terms students may prefer—and avoid terms that make these students uncomfortable.

“Harassment” means written, verbal or physical conduct that adversely affects the ability of one or
more students to participate in or benefit from the school’s educational programs or activities
because the conduct is so severe, persistent or pervasive.
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D. Bullying, Harassment, and Discrimination Prohibited

Discrimination, bullying, and harassment on the basis of sex, sexual orientation, or gender identity
or expression are prohibited. It is the responsibility of all staff to ensure that all students, including
transgender and gender nonconforming students, have a safe school environment.

The scope of this responsibility includes ensuring that any incident of discrimination, harassment,
or bullying is given immediate attention, including investigating the incident, taking appropriate
corrective action, and providing students and staff with appropriate resources.

Complaints alleging discrimination or harassment based on a person’s actual or perceived gender
identity or expression are to be taken seriously and handled in the same manner as other
discrimination, bullying, or harassment complaints.

E. Names/Pronouns

Students shall have the right to be addressed by a name and pronoun corresponding to their gender
identity that is exclusively and consistently asserted at school. Students are not required to obtain
a court ordered name and/or gender change or to change their official records as a prerequisite to
being addressed by the name and pronoun that corresponds to their gender identity.

This directive does not prohibit inadvertent slips or honest mistakes, but it does apply to an
intentional and persistent refusal to respect a student’s gender identity. The requested name shall
be included in the school’s information system, in addition to the student’s legal name, in order to
inform teachers of the name and pronoun to use when addressing the student.

F. Official Records

The school shall maintain a mandatory permanent pupil record that includes a student’s legal name
and legal gender. However, to the extent that the school is not legally required to use a student’s
legal name and gender on other school records or documents, the school shall use the name and
gender preferred by the student. School IDs, for example, are not legal documents and should use
the student’s preferred name.

The school will change a student’s official record to reflect a change in legal name or gender upon
receipt of documentation that such change has been made pursuant to a court order, or through
amendment of state or federally-issued identification.

In situations where school staff or administrators are required by law to use or to report a
transgender student’s legal name or gender, such as for purposes of standardized testing, school
staff and administrators shall adopt practices to avoid the inadvertent disclosure of such
confidential information.

G. Privacy / Confidentiality

Transgender and gender nonconforming students have the right to discuss and express their
gender identity and expression openly and to decide when, with whom, and how much to share
private information.

All medical information relating to transgender and gender nonconforming students shall be kept
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confidential, in accordance with applicable privacy laws. School staff shall not disclose information
that may reveal a student’s transgender status to others, including parents and other school staff,
unless legally required to do so or unless the student has authorized such disclosure. The fact that a
student chooses to disclose his or her transgender status to staff or other students does not
authorize school staff to disclose other medical information about the student.

When contacting the parent or guardian of a transgender student, school staff should use the
student’s legal name and the pronoun corresponding to the student’s gender assigned at birth
unless the student, parent, or guardian has specified otherwise.

H. Access to Gender-Segregated Activities and Areas

To the extent possible, the school shall reduce or eliminate the practice of unnecessarily
segregating students by gender. In situations where students are segregated by gender, students
should be included in the group that corresponds to their gender identity.

Restroom Accessibility

Students shall have access to the restroom that corresponds to their gender identity that is
exclusively and consistently asserted at school. Where available, a single stall bathroom may be
used by any student who desires increased privacy, regardless of the underlying reason. The use of
such a single stall bathroom shall be a matter of choice for a student, and no student shall be
compelled to use such bathroom.

Locker Room Accessibility

The use of locker rooms by transgender students shall be assessed on a case-by-case basis, with the
goals of maximizing the student’s social integration and equal opportunity to participate in physical
education classes and sports, ensuring the student’s safety and comfort, and minimizing
stigmatization the student. In most cases, transgender students should have access to the locker
room that corresponds to their gender identity consistently asserted at school, like all other
students.

Any student - transgender or not - who has a need or desire for increased privacy, regardless of the
underlying reason, should be provided with a reasonable alternative changing area such as the use
of a private area (e.g., a nearby restroom stall with a door, an area separated by a curtain, a P.E.
instructor’s office in the locker room, or a nearby health office restroom), or with a separate
changing schedule (e.g., using the locker room that corresponds to their gender identity before or
after other students). Any alternative arrangement should be provided in a way that protects the
student’s ability to keep his or her transgender status private. In no case shall a student be required
to use a locker room that conflicts with the student’s gender identity.

Physical Education and Athletic Activities

All students shall be permitted to participate in physical education classes and intramural sports in
a manner consistent with their gender identity. Furthermore, unless precluded by state
interscholastic association policies, all students shall be permitted to participate in interscholastic
athletics in a manner consistent with their gender identity.

I. Dress Codes

Students shall have the right to dress in accordance with their gender identity that is exclusively

The legal information provided on this page is provided for educational purposes. This information is 97
not legal advice. We do not warrant that this information is current or comprehensive.




Tribal Equity Toolkit CHAPTER 6: HEALTH CARE; END OF LIFE

and consistently asserted at school, within the constraints of the school dress code. School staff
shall not enforce the school’s dress code more strictly against transgender and gender
nonconforming students than other students.

J. Gender Segregation in Other Areas

As a general rule, in any other circumstances where students are separated by gender in school
activities (such as class discussions, field trips, etc.), students shall be permitted to participate in
accordance with their gender identity that is exclusively and consistently asserted at school.
Activities that may involve the need for accommodations to address student privacy concerns will
be addressed on a case by case basis. In such circumstances, staff shall make a reasonable effort to
provide an available accommodation that can address any such concerns.

K. Training and Professional Development

The school shall conduct staff training for all school staff on their responsibilities under applicable
laws and this policy. Information regarding this policy shall be incorporated into training for new
school employees.

To the extent funding is available, the school shall implement ongoing professional development to
build the skills of all staff members to prevent, identify and respond to bullying, harassment and
discrimination. The content of such professional development shall include, but not be limited to:
(i) developmentally appropriate strategies to prevent bullying incidents; (ii) developmentally
appropriate strategies for immediate, effective interventions to stop bullying incidents; (iii)
information regarding the complex interaction and power differential that can take place between
and among a perpetrator, target and witnesses to the bullying; (iv) research findings on bullying,
including information about specific categories of students who have been shown to be particularly
at risk for bullying in the school environment, such as transgender and gender nonconforming
students; (v) information on the incidence and nature of cyberbullying; and (vi) internet safety
issues as they relate to cyberbullying.

L. Publication; Updates

This policy will be distributed at least annually to school staff, students, parents or guardians, and
the general public, and will also be included in any student codes of conduct, disciplinary policies,
student handbooks, and school websites. This policy will also be posted in all school offices,
including staff lounges and student government meeting rooms.

This policy will be updated every two years and will be filed with the [Tribal Council / Business
Committee / Tribal Administration] after being updated.
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CHAPTER 6: HEALTH CARE; END OF LIFE

“Research suggests that LGBT individuals face health disparities linked to societal stigma,
discrimination, and denial of their civil and human rights. Discrimination against LGBT persons has
been associated with high rates of psychiatric disorders, substance abuse, and suicide.”?*1

The Two Spirit / LGBT community experiences significant health disparities. For example,
Two Spirit / LGBT people “are at a higher risk for cancer, mental illnesses, and other diseases, are
more likely to smoke, drink alcohol, use drugs, and engage in other risky behaviors,”242 “are more
likely to attempt suicide, and are less likely to have insurance than their heterosexual or
nontransgender counterparts due to social stigma, culturally incompetent health care services, and
other forms of discrimination.”243 Moreover, LGBT youth have an elevated risk for homelessness,
suicide attempts, and depression, and higher rates of substance use than heterosexual youth.

In addition, “[w]hile HIV and AIDS affect Americans across the country and from all walks of
life, the epidemic continues to disproportionately impact gay and bisexual men, transgender
women, youth 13-24 and communities of color.”24¢ For American Indians / Alaska Natives (Al/AN)
in particular, HIV and AIDS “pose a major threat.”245 American Indians are diagnosed with
HIV/AIDS at rate of 10.4 per 100,000, and 3,492 Al /AN individuals had been diagnosed with AIDS
as of 2007. AI/AN persons with HIV/AIDS are also more likely to be younger in age than non-Native
persons with HIV/AIDS, and experience the shortest survival time of any race or ethnicity. And,
while the majority of AI/AN HIV exposure has been through male-to-male sexual contact or
injection drug use, the percentage contracting HIV through heterosexual contact is increasing.246

Aging-related health care issues are also a growing concern for the Two Spirit / LGBT
community. There are approximately 1.5 million LGBT elders in the U.S., and by 2030 there will be
3 million LGBT people age 65 and older.247 Significant health disparities impact LGBT adults as they
age, including disability, physical and mental distress, victimization, discrimination, and lack of
access to supportive aging and health services.248 However, often, “LGBT older people don't have
access to adequate health care, affordable housing and other social services they need. This can be
the result of institutionalized heterosexism, racism, ageism and/or transphobia. But for whatever
reason, what it means is that many LGBT older adults—especially people of color—have reduced
incomes, and they often avoid the very care providers they need to remain healthy and independent
due to perceived or real discrimination when seeking services.” 249
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HEALTH CARE DISCRIMINATION

NOTE: Transgender Healthcare Insurance Discrimination is covered in Chapter 4, above.

Two Spirit / LGBT people experience “high rates of discrimination” when attempting to
access quality health care,250 including:

. An outright denial of health care services (experienced by 8% of gay people and 27% of
transgender people);

. Harsh or abusive language from health care professionals (experienced by 11% of gay
respondents and 21% of transgender respondents);

. A refusal by health care professional to touch them or the use of excessive precautions
during treatment (experienced by 11% of gay respondents and 15% of transgender
respondents);

. Being personally blamed for their health status or problems (experienced by 12% of gay

respondents and 20% of transgender respondents); and

. Physically rough or abusive treatment from a health care professional (experienced 4% of
gay respondents and 8% of transgender respondents). 251

In addition to facing discrimination in the provision of health care services, Two Spirit /
LGBT people and those living with HIV “are especially vulnerable to breaches of confidentiality in
medical settings, and to violations of their personal autonomy regarding reproductive decisions,
sexual health, gender expression, transition-related care, HIV care and other matters.”252

Two Spirit / LGBT people of color experience even greater discrimination. A 2009 Lambda
Legal study of national health care fairness showed that “in nearly every category of discrimination
covered in this survey, people of color respondents were more likely than their white counterparts
to experience discrimination and substandard care.”253 According to the study, Native respondents
were far more likely to experience discrimination and substandard care: gay, lesbian, and bisexual
Native respondents were most likely to be refused care (14%); experience harsh or abusive
language (22%); be blamed for their health status (23%); and experience physically rough or
abusive treatment (12%).254 In addition, Native respondents living with HIV were four times more
likely than other respondents living with HIV to experience physically rough or abusive treatment
(16%).255

The study shows that discrimination against transgender / gender nonconforming Native
respondents is even more prevalent: 46% were refused care and 20% experienced physically rough
or abusive treatment. 256
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APPROACHES TO PREVENTING HEALTH CARE DISCRIMINATION

Some tribal and/or Indian Health Service (IHS) facilities have adopted policies prohibiting
health care discrimination on the basis of sexual orientation. For example, Klamath Tribal Health &
Family Services’ Patient Rights & Responsibilities states that every patient shall have a right to:
“Obtain services without discrimination on the basis of race, ethnicity, gender, age, religion,
physical or mental disability, sexual orientation or preference, marital status, socio-economic status
or diagnosis/condition,”257 and the Indian Health Center of Santa Clara Valley “serve[s] people from
all walks of life, regardless of race, creed, color, religion, sex, sexual orientation or disability and
take[s] pride in serving our diverse patients and clients.”258

In addition, the Non-Discrimination Policy Statement of the U.S. Department of Health and
Human Services (HHS) includes a prohibition against discrimination by HHS employees on the
basis of gender identity or sexual orientation when serving beneficiaries of HHS programs:

[t is the policy of the U.S. Department of Health and Human Services to serve all
individuals who are eligible for its programs without regard to any non-merit factor.
Accordingly, the Department does not tolerate discrimination by its employees
when they are serving individuals who are eligible for its programs based on any
non-merit factor, including race, national origin, color, religion, sex, sexual
orientation, gender identity, disability (physical or mental), age, status as a parent, or
genetic information. 259

At the state level, public accommodation laws in approximately 22 states prohibit health
care discrimination based on a person’s sexual orientation, and prohibit health care discrimination
based on a person’s gender identity in approximately 14 states.260

Finally, the American Medical Association (AMA) has adopted over 25 rules and opinions
calling for the equal treatment of LGBT patients, doctors, and medical students, including:

. An AMA ethics opinion, which is a model for how all physicians should practice medicine,
states: "Physicians who offer their services to the public may not decline to accept patients
because of race, color, religion, national origin, sexual orientation, gender identity or any
other basis that would constitute invidious discrimination."261

. The AMA has acknowledged that while a doctor has the right to refuse particular treatments
or procedures for religious reasons (for example, abortion), this right does not allow
doctors to refuse treatment to particular groups of people (such as LGBT persons).262
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HOSPITALS AND ELDER CARE FACILITY VISITATION

Many Two Spirit / LGBT hospital patients and elder care facility residents face
discriminatory treatment with respect to who is permitted to make decisions on their behalf. For
example, when no paperwork designates a surrogate decision maker, laws around medical
decision-making often limit such rights to a patient’s biological family members.

In addition, to promote privacy and protect the security of the facility, hospitals and
eldercare facilities place restrictions on who is permitted to visit and when. These rules are often
based on the facility’s definition of “family”—and may exclude same-sex partners if the facility’s
definition of family is a narrow one. As a result, many Two Spirit / LGBT people have been denied
the right to visit their dying partner due to the lack of recognition of their status as a couple.

In 2010, President Obama issued a Presidential Memorandum to the HHS Secretary on
Hospital Visitation. In the memorandum, the President acknowledged the plight of patients who are
denied the comfort and support of loved ones simply because the loved ones do not fit into a
traditional concept of “family.”263 HHS has since issued new rules governing the treatment that
LGBT patients and their families receive in federally funded hospitals. “The new regulations require
hospitals to have written visitation policies; to inform patients of their right to designate visitors,
including a same-sex spouse or domestic partner; and to not discriminate with respect to visitation
rights based on sexual orientation, gender identity, and other characteristics.”264

Although individuals can complete paperwork to designate a health care decision-maker
(advance healthcare directives), and instruct doctors, care providers, and hospital staff about
visitation preferences, legislation and inclusive hospital policies could further equality in these
areas. Hospital visitation laws can take the form of relationship recognition laws (laws recognizing
same-sex marriage, civil unions, or domestic partnerships),265> designated healthcare agent
statutes,266 or designated visitor statutes governing hospital visitation. 267

SAMPLE NONDISCRIMINATION POLICIES FOR HEALTH AND ELDER CARE FACILITIES

Non-discrimination policies for hospitals, clinics, medical centers, eldercare facilities, and
other health care facilities can demonstrate a “commitment to providing equal treatment and care
for all persons, regardless of sexual orientation, gender identity or expression, marital status, or
other non-medically relevant factors. Such policies create a safe space in which all patients feel safe
and comfortable receiving treatment.”268
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The sample public accommodations provisions set forth in Chapter 4, above, prohibit health
care discrimination based on a person's sexual orientation and gender identity. The sample Health
/ Elder Care Facility Non-Discrimination Policy provided below, could also be included in a tribal
health or elder care facility’s policies or patient or resident bill of rights. This sample policy is based
on the Gay and Lesbian Medical Association’s Non-Discrimination Guidelines for Hospitals and model
language developed by the Human Rights Campaign.2¢? For tribal health and elder care facilities
that have not adopted a patient bill of rights, other examples include Johns Hopkins, Northwestern
Memorial Hospital, California Pacific Medical Center, and Oregon Health & Science University.270

Health / Elder Care Facility Non-Discrimination Policy

A. [Name of hospital, medical center, clinic, or eldercare facility] does not discriminate against
any person on the basis of sexual orientation, gender identity or expression, marital status,
or other non-medically relevant factors. Our anti-discrimination policy applies to admission,
treatment, discharge, or other participation in any of [Name of facility]’s programs, services
or activities including, but not limited to:

. All [patient / resident] admissions;
J All care, whether inpatient, outpatient, or emergency in nature;
. All [patients / residents’] room, floor, or section assignments or transfers, except in

those cases where patient safety or health condition is a necessary consideration;

J Visitation rights; and
. Employee assignments to [patient / resident] services.
B. [Name of facility] will not refer [patients / residents] to hospital-related entities that are

known to be in violation of any applicable non-discrimination laws or policies.

C. [Name of department] is designated to monitor compliance with this policy, to institute a
grievance procedure, to investigate allegations of non-compliance involving employees or
applicants for employment, and to take action as needed as a result of any such
investigation. Questions concerning this policy as they relate to employees or applications
for employment should be directed to the [Name of department].

D. The [Patient / Resident] Bill of Rights of the [name of health or elder care facility] is hereby
amended to include the following:

The following right applies to all [patients / residents] and includes the parents, legal
representatives, and family of these [patients / residents]:

The [patient / resident] has the right to competent, considerate and respectful care in a safe
setting that fosters the [patient’s / resident’s] comfort and dignity and is free from all forms
of abuse and harassment, including abuse or harassment based on sexual orientation,
gender identity or expression, marital status, or other non-medically relevant factors.
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E. All [patients / residents] shall have the right to designate visitors, including a same-sex
spouse or domestic partner.

Commentary: A sample Hospital Visitation Authorization Form is available at
http://www.hrc.org/files/assets/resources/Hospital_Visitation.pdf.

F. [Name of facility] adopts the following definition of “family” for purposes of our facility-
wide visitation policy:

“Family” means any person(s) who plays a significant role in an individual’s life. This may
include a person(s) not legally related to the individual. Members of “family” include
spouses, domestic partners, and both different-sex and same-sex significant others.
“Family” includes a minor patient’s parents, regardless of the gender of either parent. Solely
for purposes of visitation policy, the concept of parenthood is to be liberally construed
without limitation as encompassing legal parents, foster parents, same-sex parent, step-
parents, those serving in loco parentis, and other persons operating in caretaker roles.

Commentary: The federal Nursing Home Reform Act is a comprehensive federal statute that sets
forth standards of care and rights for people living in Medicare and/ or Medicaid-certified nursing
facilities. Among other things, the NHRA guarantees that: nursing facility staff provide “care and
services to attain or maintain the highest practicable physical, mental, and psychosocial well-
being”; staff maintain patients’ “abilities in activities of daily living,” such as bathing and dressing,
unless health problems require changes; patients have “free choice” to choose a physician and to be
fully informed about care and treatment; and patients be “free from interference, coercion,
discrimination, and reprisal” for exercising their rights under the FNHRA. 27! Tribal elder care

facilities may wish to consider adopting similar protections.?72

END OF LIFE

“[R]ights concerning the death of a spouse/partner and the benefits available to a widower are
‘critically important,’ especially for same-sex couples who may or may not be protected pursuant to

state [or tribal] law.”273

One of the most powerful and painful times in any person’s life involves the loss of a loved
one. Not only can the grief be overwhelming for the survivors, but the end of life can open a
floodgate of legal questions. For example, Two Spirit / LGBT couples whose relationships are not
recognized by law may be denied their late partner’s benefits and pensions and/or rights to shared
property, even if they were together as a couple for many years.
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The privileges, immunities, rights, benefits and responsibilities granted to or imposed on
members of same-sex couples at the end of life vary by jurisdiction. Some of the critical end-of-life
issues facing same-sex couples include:

. Living will / advance directive;274

. The right to make medical decisions (including hospital visitation) (discussed above);
J Priority in claiming human remains;

. Priority for a guardianships/conservatorships;275

. The right to make anatomical gifts (organ donation);276

. Inheritance rights during probate;277

. The right to bring a wrongful death action, receive death benefits and crime victim’s

compensation benefits, and/or file worker’s compensation death claims;278 and

J The rights of spousal allowance, homestead allowance, and income for the surviving spouse
(i.e., life insurance, pension benefits, social security benefits, etc.).279

Some jurisdictions, such as Washington and Oregon, have adopted broad domestic
partnership laws that treat domestic partners like spouses would be treated for various purposes
under the state’s laws.280 Such statutory schemes affect end of life laws in several ways. For
example, a decedent’s (the person who has passed) domestic partner would be considered the
“surviving spouse” for purposes of intestate succession (the person who has passed did not leave a
will), and would take priority over the decedent’s other family (other than issue) in receiving a
portion or all of the decedent’s intestate estate.28! Also, a domestic partner would be protected as a
spouse to make decisions about whether to continue or cease life-sustaining treatment (unless a
guardian or other health care representative has been appointed).282

Other jurisdictions, such as Wisconsin and California, have adopted specific provisions
extending to domestic partners the end of life privileges, immunities, rights, benefits, and
responsibilities that are granted to or imposed on spouses.

We envision a world in which all people, including Two Spirit / LGBT people, can
experience this final phase of their lives with dignity and with the assurance that their families will
be taken care of and provided for. We believe that no one should be prevented from spending life’s
final moments without family by their side.
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SAMPLE END-OF-LIFE EQUALITY ORDINANCE

The sample End-of-Life Equality Ordinance provided below is based primarily on the
Oregon Family Fairness Act?83 and Washington law.284 This draft ordinance allows tribes that have
existing end-of-life laws (probate, guardian and conservator, advance directive, etc.) but lack
recognition for same-sex marriage to provide end-of-life protections for same-sex domestic
partners and their families through one broad ordinance. Tribes could also consider amending the
language of each individual ordinance or policy that provides end-of-life related rights, benefits, or
protections to a spouse or based on a marriage in order to specifically extend such rights, benefits,
or protections to same-sex domestic partners. For example, Wisconsin285 and California28é laws
specifically address domestic partner rights.

End-of-Life Equality Ordinance

Section 1. Title. This ordinance shall be known as the “End-of-Life Equality Ordinance of the
[insert name] Tribe.”

Section 2. Declaration and Policy. It is the policy of the Tribe that for purposes of the end-of-
life privileges, immunities, rights, benefits, and responsibilities that are granted or imposed under
Tribal law, domestic partners shall be treated the same as married spouses.

Section 3. Purpose. The purpose of this ordinance is to extend to domestic partners the same
end-of-life privileges, immunities, rights, benefits, and responsibilities that are granted to or
imposed on spouses under Tribal law.

Section 4. Definitions. As used in this ordinance:

A. “Domestic partner” means a person joined in a valid domestic partnership that has not been
terminated, except by the death of one partner.

B. “Domestic partnership” means a legal relationship, entered into in person between two
eligible persons of the same sex, which has been registered and certified pursuant to Tribal law, or
a domestic partnership or civil union that is valid in the jurisdiction in which it was created.

C. “End of life” means related to probate and inheritance, medical decision-making, hospital
visitation, guardianships, and conservatorships, as well as rights to:

1. Claim human remains;
2. Make anatomical gifts;
3. Bring a wrongful death action;
4, Receive death benefits;
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5. Receive crime victim’s compensation benefits;
6. File worker’s compensation death claims; and
7. Surviving spouse benefits, including but not limited to rights of spousal allowance,

homestead allowance, and income for the surviving spouse (i.e., life insurance,
pension benefits, social security benefits, etc.).

Section 5. Health Care and End of Life Privileges, Imnmunities, Rights, Benefits, and
Responsibilities Granted to and Imposed on Domestic Partners.

A. Any privilege, immunity, right, benefit, or responsibility granted or imposed by the Tribe’s
health care and end-of life laws, including but not limited to the [insert name and reference to the
Tribe’s probate, guardianship and conservatorship, medical decision-making, etc. codes or policies],
to an individual because the individual is or was a spouse, or because the individual is or was an in-
law in a specified way to another individual, is granted on equivalent terms, substantive and
procedural, to an individual because the individual is or was in a domestic partnership or because
the individual is or was, based on a domestic partnership, related in a specified way to another
individual.

B. For the purposes of this ordinance:

1. The terms spouse, marriage, marital, husband, wife, widow, widower, next of kin,
and family shall be interpreted as applying equally to domestic partnerships or
domestic partners as to marital relationships and married persons.

2. References to dissolution of marriage shall apply equally to domestic partnerships
that have been terminated, dissolved, or invalidated.

3. Where necessary to implement this ordinance, gender-specific terms, such as
husband and wife, used in any statute, rule, or other law, shall be construed to be
gender neutral and applicable to individuals in domestic partnerships.

Section 6. Repeal of Inconsistent Ordinances. All ordinances or parts of ordinances in
conflict with this ordinance are hereby repealed to the extent of any conflict with this ordinance.

Section 7. Severability. If any provision of this ordinance or the application of any provision
of this ordinance to any person or circumstance is held invalid by a court of competent jurisdiction,
that provision shall be severed from the ordinance and the remainder of the ordinance shall remain
in full force and effect.

Section 8. No Waiver of Sovereign Immunity. Nothing in this ordinance shall be construed as
a waiver of sovereign immunity of the Tribe or of any Tribal official, agent, or employee.

Section 9. Effective Date. [This Ordinance shall become effective immediately upon final
passage / This ordinance shall take effect [insert date or condition].]
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CHAPTER 7: BIAS-MOTIVATED (HATE) CRIMES

“Laws — especially criminal laws — are an expression of society’s values. Hate crime laws both
express the social value of equality and foster the development of those values.”287

“Hate crimes are violent manifestations of intolerance and have a deep impact on not only the
immediate victim but the group with which that victim identifies him or herself. They affect
community cohesion and social stability. A vigorous response is therefore, important both for

individual and communal security.”288

Generally, hate crimes, or bias-motivated crimes,
are offenses that are motivated by hatred or bias against a
victim based on his or her race, religion, sexual orientation,
gender identity, disability, ethnicity, national origin, or
other protected characteristic.289 “The targeted activity—
the selection of a victim—is an integral part of the
underlying crime.”290 “It is this motive that makes hate
crimes different from other crimes.”291

In addition, bias-motivated crimes “differ from
ordinary crimes not only because of the motivation of the
offender, but also because of the impact on the victim.”292
“Hate crimes are designed to intimidate the victim and the
victim’s community on the basis of their personal

“Bias-Motivated” vs. “Hate”
Crimes

Hate crimes are commonly
referred to as “bias-motivated
crimes.” Both terms are used in
this Toolkit. The sample tribal
law provisions set forth herein
use the term “bias-motivated
crimes” to expand coverage to
include crimes that evidence a
bias, if not hate, toward members
of a protected group.

\_ J

characteristics. Such crimes send a message to the victim that they are not welcome; they have the
effect of denying the victim’s right to full participation in society. They also send a message to
members of the community sharing the characteristic that they also do not belong, and could
equally be a target.”293 A hate or bias-motivated crime thus “victimizes not only the immediate
target but every member of the group that the immediate target represents.”2%

Therefore, bias-motivated crimes “can damage the fabric of society and fragment
communities.”295 They “can cause a broad ripple of discomfiture among members of a targeted
group [and] can act like a virus, quickly spreading feelings of terror and loathing across an entire
community. Apart from their psychological impacts, violent hate crimes can create tides of

retaliation and counterretaliation.”2%6
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IMPORTANCE OF LEGISLATION ADDRESSING BIAS-MOTIVATED CRIME

“Hate crime laws are important. By explicitly /
condemning bias motives, they send a message
to offenders that a just and humane society
will not tolerate such behavior. By recognizing
the harm done to victims, they convey to

Characteristics of Bias-Motivated Crimes

* From 1991-2009, over 100,000 hate crimes
were reported to the FBI. Hate crimes based on
sexual orientation were the second most

individual victims and to their communities common type (after race-biased hate crimes),
the understanding that the criminal justice representing 18% of all FBI-reported hate
system serves to protect them."297 crimes reported in 2009 (1,436 offenses). It is

important to note that “although a staggering
number of hate crimes were documented in
2009, these crimes are significantly

In addition to their damaging impacts underreported. Actual numbers are much
on victims, bias-motivated crimes “have the higher.”
potential to divide societies, and to create
cycles of violence and retaliation. For this The majority of bias-motivated crimes are
reason, a vigorous response to such crimes is committed by strangers, often young white

necessary.”28 “Codifying the social males against persons of other races. Studies
estimate that approximately half of all hate

crimes are committed by people under 20, with
17-26% committed by juveniles.

condemnation of hate crimes into law is
important to affected communities, can help
build trust in the criminal justice system, and
thus can repair social fissures.”299

“Most hate crimes are committed not by
members of an organized hate group but by
individual citizens... The majority of

wrs . offenders—and passive observers—are merely
Moreover, “[i]f hate crimes are oo : : .

) : individuals who believe racial and ethnic
treated_ like other crimes and are not stereotypes and act on spur-of- the-moment
recognized as a special category they are impulses. Frequently alcohol or drug use is a
often not dealt with properly. This can factor in the commission of hate crimes.”
manifest itself in ways such as: investigators
disbelieving the victim or failing to properly “Perhaps the most salient characteristic of bias
investigate allegations of bias motive; crimes is that they are more likely to involve a
prosecutors minimizing the offence when physical assault [and] also are more likely to
choosing charges; and courts failing to apply involve physical injuries. Offenders often use

their powers to increase sentences to reflect what hate crime expe.rts ’call 1mprec.15e
the motives of the perpetrator.”300 weapons of opportunity,” such as bricks, bats,
’ clubs, tree limbs, and box cutters. As a result,

hate crimes tend to be excessively brutal and
result in more serious injuries than common
criminal attacks.”

In contrast, if the bias motive is
f‘:ons}llderg?. n tEe pr(l)sgcutlon of hate crlm(;s, - Human Rights Campaign, A Guide to State
such public acknowledgement reassures the Level Advocacy Following Enactment of the

victim that his or her experience has been Matthew Shepard and James Byrd, Jr. Hate
fully recognized. This in turn can inspire Crimes Prevention Act.

trust in other members of the community

that hate crimes will not go unpunished.”301 \ /
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The process of developing and adopting bias-motivated crime laws can also have significant
practical benefits for a jurisdiction. First, the legislative and community discussions involved in the
proposal and adoption of bias-motivated crime laws “focus attention and raise awareness of the
extent and nature of the crimes. The process of passing legislation can thereby improve awareness
of and responses to hate crime.”302 [n addition, once legislation has been adopted, training for
police, prosecutors, and judges on the implementation of bias-motivated crime laws increases their
skills and knowledge, thereby creating an improved criminal justice response to bias-motivated
crimes.303 Specific bias-motivated crime laws also allow for better data collection, which provides
the information needed to more effectively allocate training and resources.30 Finally:

An improved criminal justice response raises the confidence of affected
communities. This leads to information and cooperation from communities who
may otherwise be wary of the police. This leads to more investigations being
resolved, not only in relation to hate crime but also into other matters in which
police require community assistance. Thus, legislation increases awareness and
enables better scrutiny, which in turn leads to more effective implementation and
improved police-community relations.305

CHALLENGES TO LEGISLATION ADDRESSING BIAS-MOTIVATED CRIME

Adopting and enforcing effective bias-motivated crime legislation can be challenging. For
example, some commentators believe that “criminal acts motivated by bias can easily be confused
with forms of expression protected by the U.S. Constitution”30 or the Indian Civil Rights Act.
Opponents of hate crime laws argue that punishing an offender more harshly when that person
commits a crime because of a bias against a class of persons penalizes his or her thoughts and
violates the first amendment.”307

Enforcement is another challenge in the implementation of successful hate crime legislation.
“Even the most comprehensive and coherent law will fail to achieve the aims of the legislature if it
is not enforced.”308

Finally, an increased sentence for a hate crime only comes at the end of a long sequence of
events. “In order for an offender to be subject to a hate crime law, a victim must be willing to report
the crime, the police must investigate it carefully, the prosecutor must file a hate crime charge, and
the court must convict. Any misstep in the sequence means a lost opportunity to combat hate
crime.”309
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APPROACHES TO PREVENTING BIAS-MOTIVATED CRIMES

Our research has not uncovered any tribal laws specifically addressing hate crimes. At the
state level, laws in only 31 states plus the District of Columbia include sexual orientation-based hate
crimes, while only 12 states and D.C. have laws that cover gender identity or gender expression-
based hate crimes.310

The federal Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act (HCPA) was
enacted in 2009. The HCPA gives the U.S. Department of Justice (DOJ) authority to investigate and
prosecute violent crimes when the victim is selected because of his or her actual or perceived race,
color, religion, national origin, gender, sexual orientation, gender identity, or disability. The HCPA
only protects individuals from bias-motivated violence (though it does not protect individuals from
non-violent hate crimes or hate crimes committed solely against another’s property). To prosecute
a hate crime based on sexual orientation or gender identity under the HCPA, the government must
allege and prove beyond a reasonable doubt that there is an explicit and discrete connection
between the hate crime and interstate or foreign commerce. If the DOJ cannot prove such a nexus to
federal jurisdiction, the crime cannot be prosecuted as a federal hate crime. 311

In general, the jurisdictions that have adopted hate crime legislation have used four
different types of statutes that address bias-motivated crimes: substantive offenses; penalty
enhancements; prohibiting specific actions; and bias-motivated crime training and reporting
requirements.312 Model tribal provisions are provided below for each type of statute. Because we
have not found any tribal bias-motivated crime laws, the model provisions provide protection for a
range of characteristics—not just sexual orientation and gender identity. In addition, because
drafting a hate crime law or revising an existing one involves a series of choices for tribal
lawmakers, the model provisions include extensive commentary that discusses key policy choices.

PART A: CRIMINAL OFFENSES WITH BIAS MOTIVE

Some jurisdictions have chosen to prohibit general behaviors motivated by bias. “These
statutes punish motive and criminal conduct as one offense.”313 There are thus two elements to
these statutes: 1) a criminal offense; and 2) a bias motive.314 First, the crime must involve an act
that would constitute an offense under ordinary criminal law, such as intimidation, threats,
property damage, assault, murder, or other criminal offense.315

Second, the criminal offense must have been committed with a bias motive. “This means
that the perpetrator intentionally chose the target of the crime because of some protected
characteristic. The target may be one or more people, or it may be property associated with a group
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that shares a particular characteristic. A protected characteristic is a characteristic shared by a
group, such as “race”, language, religion, ethnicity, nationality, or any other similar common
factor.”316

Jurisdictions vary in the types of characteristics they protect.317 For example, Oregon law
recognizes hate crimes motivated by the victim’s race, color, religion, national origin, and sexual
orientation, including gender identity.318 Washington law criminalizes “malicious harassment” and
violence against individuals because of their sexual orientation (including gender identity or
expression, which is included in the definition of sexual orientation).319 California’s hate crimes
statute protects against crimes motivated by gender, and defines “gender” as “the victim'’s actual
sex or the defendant’s perception of the victim’s sex, and includes the defendant’s perception of the
victim'’s identity, appearance, or behavior, whether or not that identity, appearance, or behavior is
different from that traditionally associated with the victim’s sex at birth.”320

The following sample hate crime provision prohibiting general behaviors motivated by bias,
which could be added to tribal criminal codes, is based on model hate crime legislation developed
by the Anti-Defamation League and the Human Rights Campaign,32! as well as the laws of Oregon,322
California,323 and Washington.324

Section x. Definitions. For purposes of this Section:

A. “Association with a person or group with these actual or perceived characteristics” includes
advocacy for, identification with, or being on the grounds owned or rented by, or adjacent to, a
community center, educational facility, family, individual, office, meeting hall, place of worship,
private institution, public agency, library, or other entity, group, or person that has, or is identified
with people who have, one or more of the characteristics protected in this Section.

B. “Bias-motivated crime” means a crime described in this Section that is intentionally
committed, in whole or in part, because of the offender’s perception of the race, color, religion,
national origin, gender, sexual orientation, marital status, political affiliation or beliefs, membership
or activity in or on behalf of a labor organization or against a labor organization, mental or physical
disability, age, homeless status, or economic or social status of the victim, or the victim’s association
with a person or group with these actual or perceived characteristics.

Commentary: This is a fairly comprehensive list of protected characteristics. Tribes could consider
adding to or deleting characteristics from this list. “The choice of protected characteristics is one of
the most important aspects of hate crime laws. There is no precise answer as to which
characteristics should be included, but they are usually ones that are apparent or noticeable to
others and thus more easily targeted by offenders.” 325

C. “Ethnicity” means affiliation with a group of people united or classified together on the basis
of common history, nationality or geographic distribution;
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D. “Gender identity” means an individual’s actual or perceived gender identity, regardless of
whether the individual’s gender identity, appearance, expression or behavior differs from that
traditionally associated with the individual’s sex at birth.

E. “Homeless status” means that a person:
1. Lacks a fixed, regular, and adequate nighttime residence; or
2. Has a primary nighttime residence that is:
a. A supervised publicly or privately operated shelter designed to provide

temporary living accommodations; or

b. A public or private place not designed for, or ordinarily used as, a regular
sleeping accommodation for human beings.

F. “In whole or in part because of” means that the bias motivation must be a cause in fact of
the offense, whether or not other causes also exist. When multiple concurrent motives exist, the
prohibited bias must be a substantial factor in bringing about the particular result. There is no
requirement that the bias be a main factor, or that the crime would not have been committed but
for the actual or perceived characteristic.

G. “Mental or physical disability” means that a person suffers from a condition of physical or
mental incapacitation due to a developmental disability, organic brain damage, or mental illness,
and has one or more physical or mental limitations that restrict his or her ability to perform the
normal activities of daily living.

H. “National origin” includes citizenship, country of origin, and tribal affiliation.
L. “Property” means any tangible personal property or real property.
J. “Race” means a group of people united or classified together on the basis of common

history, nationality or geographic distribution.

K. “Reasonable person” means a reasonable person who is a member of a victim’s race, color,
religion, national origin, gender, sexual orientation, marital status, political affiliation or beliefs,
membership or activity in or on behalf of a labor organization or against a labor organization,
mental or physical disability, age, homeless status, economic or social status, or citizenship.

L. “Religion” means a system of faith and worship, especially such a system recognized and
practiced by a particular church, sect or denomination.

M. “Sex” means the condition of being biologically female or male.

N. “Sexual orientation” means a person’s actual or perceived heterosexuality, homosexuality,
bisexuality, or asexuality.

0. “Threaten” means to communicate, directly or indirectly, the intent to:
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1. Cause bodily injury immediately or in the future to the person threatened or to any
other person; or

2. Cause physical damage immediately or in the future to the property of a person
threatened or that of any other person.

P. “Victim” includes, but is not limited to, a person, family, group, individual, community
center, educational facility, entity, office, meeting hall, place of worship, private institution, public
agency, library, or other victim or intended victim of the offense.

Section xx. Bias-Motivated Crimes.

A. A person commits a bias-motivated crime if he or she intentionally commits one of the
following acts, in whole or in part, because of his or her perception of the race, color, religion,
national origin, gender, sexual orientation, marital status, political affiliation or beliefs, membership
or activity in or on behalf of a labor organization or against a labor organization, mental or physical
disability, age, homeless status, or economic or social status of the victim, or the victim’s association
with a person or group with these actual or perceived characteristics.

Commentary: Tribal legislators will need to determine how “motive” should be defined in the law.
“In the popular conception of a hate crime, the offender acts out of hatred or hostility toward a
particular characteristic of the victim, such as the victim’s skin colour or ethnic or national origin or
religion... This is not, however, a requirement of all hate crime laws. Some hate crime laws only
require that the offender intentionally chose the victim because of some protected characteristic of
that victim.”326

The sample language above addresses crimes that are intentionally committed in whole or in part
“because of” the offender’s perception of the victim’s protected characteristic. This approach is
broader because it encompasses those offenders who may harbor no hostility toward their victims
but nevertheless selected them based on prejudices or stereotyped information about victim
vulnerabilities. “For several reasons, a discriminatory selection law is both easier to apply in
practice and may do a better job of addressing the kind of harm that hate crime laws are intended
to prevent. First, a discriminatory selection law does not require that hate be proven as an element
of the offence. When a hate crime law requires ‘hostility,” it requires law enforcement to make an
assessment of an offender’s mental state — an exercise that may be difficult and one for which most
law enforcement are not trained.”327

1. Causes physical injury to the victim or another person;

2. Subjects another to offensive physical contact;

3. Causes physical damage to or destruction of the property of the victim or another
person; or

4. Tampers or interferes with property, having no right to do so nor reasonable
ground to believe that the person has such right, with the intent to cause substantial
inconvenience;
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5. Threatens a specific person or group of persons, and places that person or members
of the group of persons in reasonable fear of harm to person or property.

a. The fear must be a fear that a reasonable person would have under all the
circumstances.
b. Words alone do not constitute a bias-motivated crime unless the context or

circumstances surrounding the words indicate the words are a threat.

C. Threatening words do not constitute a bias-motivated crime if it is apparent
to the victim that the person does not have the ability to carry out the threat.

Commentary: Another option would be to insert specific tribal code provisions for criminal
trespass, criminal mischief, harassment, menacing, intimidation, assault, battery and other
appropriate statutorily proscribed criminal conduct.

B. It is not a defense to a bias-motivated crime that the accused was mistaken that the victim:

1. Was of or a member of a certain race, color, religion, national origin, gender, sexual
orientation, labor organization, marital status, age, homeless status, or economic or
social status;

2. Has a certain mental or physical disability;
3. Held certain political affiliation or beliefs;
4. Participated in activities in or on behalf of a labor organization or against a labor

organization; or

5. Was associated with a person or group with these actual or perceived
characteristics.
C. Evidence of expressions or associations of the accused may not be introduced as

substantive evidence at trial unless the evidence specifically relates to the crime charged. Nothing
in this chapter shall affect the rules of evidence governing impeachment of a witness.

Commentary: Tribes may wish to provide examples of permissible uses of this evidence.

D. A bias-motivated crime under this Section is a misdemeanor/ felony.

Commentary: The degree of criminal liability should be at least one degree more serious than that
imposed for commission of the underlying offense. Alternate language could read:
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If the underlying offense named in subsection A of this Section is a [Class X] misdemeanor, the
offender may be fined not more than [ ] or imprisoned for not more than [ ] years, or both. If the
underlying offense named in subsection A of this Section is a felony, the offender may be fined
not more than [ ] or imprisoned for not more than [ ], or both.

E. Every person who commits another crime during the commission of a bias-motivated Crime
may be punished and prosecuted for the other crime separately.

F. The penalties provided in this Section for a bias-motivated crime do not preclude the victim
from seeking any other remedies otherwise available under law.

Commentary: Alternate language could read:

F. Independent of the existence of any criminal prosecution and the outcome thereof, the
victim of a hate crime, or a member of the victim’s immediate family, may bring a civil action for
damages or other appropriate relief. The court may award actual damages, including damages for
emotional distress, or punitive damages. A judgment may include attorney’s fees and costs.

It is also important to note that one of the biggest policy decisions for lawmakers seeking to adopt
bias-motivated crime legislation is determining whether the law should create a new substantive
offense, or operate as a penalty enhancement for existing crimes, or do both. “There are certain
advantages to enacting a law making hate crime a substantive offence. Because part of the
importance of hate crime law — for both the individual victim and society at large — is the
symbolic value of labeling the offence, a substantive hate crime law explicitly condemns the
prohibited bias motive. When hate crimes are enacted as substantive offences, the crime usually has
greater visibility and hate crime data is easier to collect. Thus, a substantive hate crime law fulfills
the expressive function of criminal law.” 328

However, a “substantive hate crime offence requires motive to be proved in order for the accused to
be convicted. Prosecutors may be reluctant to press charges regarding a substantive offence if they
believe it will be harder to prove.”32° “Training for prosecutors and investigators as to the indicators
of motive is an important aspect of overcoming such problems.” 330

PART B: PROHIBITING SPECIFIC ACTIONS

Some jurisdictions prohibit specific intimidating actions. For example, California, Florida,
and Ohio “have passed laws prohibiting specific activity at specific places, such as vandalism and
intentional disturbances at places of worship.”33! In addition, “Florida and the District of Columbia
have banned acts such as burning a cross or placing a swastika or other symbol on another’s
property with the intent to intimidate.332
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The following sample provision is based on model hate crime legislation developed by the
Anti-Defamation League333 and Oregon law.334

Section x.

A.

B.

C.

Institutional Vandalism.

A person commits the crime of institutional vandalism by knowingly abusing:

1.

Any Tribal cultural center, long house, community building, sacred site, pow wow
grounds, or place used for Tribal community, cultural, traditional, historical, or
ceremonial purposes;

Any church, synagogue, or other building, structure, or place used for religious
worship or other religious purpose;

Any cemetery, mortuary, or other facility used for the purpose of burial or
memorializing the dead;

Any school, educational facility, or community center;
Any Tribal or public monument or structure;
The Tribal flag;

The grounds adjacent to, and owned or rented by, any institution, facility, building,
structure, or place described in Subsections (1), (2), (3), or (4) above; or

Any personal property contained in any institution, facility, building, structure, or
place described in Subsections (1), (2), (3), or (4) above.

For purposes of this Section, “abusing” means defacing, damaging, defiling, or otherwise
physically mistreating in a manner likely to outrage public sensibilities.

Institutional vandalism is punishable as follows:

1.

Institutional vandalism is a [describe level of offense or punishment, based on the
Tribe’s penalty classification system] if the person does any act described in
Subsection (A) that causes damage to, or loss of, the property of another.

Institutional vandalism is a [describe level of offense or punishment, based on the
Tribe’s penalty classification system] if the person does any act described in
Subsection (A) that which causes damage to, or loss of, the property of another in an
amount in excess of five hundred dollars ($500).

Institutional vandalism is a [describe level of offense or punishment, based on the
Tribe’s penalty classification system]if the person does any act described in
Subsection (A) that causes damage to, or loss of, the property of another in an
amount in excess of one thousand dollars ($1,000).
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4, Institutional vandalism is a [describe level of offense or punishment, based on the
Tribe’s penalty classification system]if the person does any act described in
Subsection (A) that causes damage to, or loss of, the property of another in an
amount in excess of five thousand dollars ($5,000).

5. In determining the amount of damage to or loss of property, damage includes the
cost of repair or replacement of the property that was damaged or lost.

D. Irrespective of any criminal prosecution or result thereof, any person or entity incurring
injury to his or her person or damage or loss to his or her property as a result of conduct in
violation of Subsection (A) of this section shall have a civil action against any and all persons who
have violated Subsection (A). Upon prevailing in such civil action, the plaintiff may recover:

1. Both special and general damages, including damages for emotional distress;
2. Punitive damages; and/or
3. Reasonable attorney fees and costs.

PART C: ENHANCED PENALTIES

Some jurisdictions provide enhanced penalties for criminal acts motivated by bias.335 “In
Wisconsin, for example, State law provides that the maximum penalty for an offense is enhanced if
the defendant intentionally selects the person against whom a crime is committed because of the
‘race, religion, color, disability, sexual orientation, national origin, or ancestry of that person.’”336
Similarly, in both Oregon and Arizona, evidence of a bias-related motive is an “aggravating factor”
allowing judges to depart from sentencing guidelines and impose lengthier terms of
imprisonment.337

The following sample penalty enhancement language, which could be added to tribal
criminal codes, is based on Florida338 and Wisconsin law.339

NOTE: In state and federal courts, sentencing enhancements based on a bias-related motive must be
pled in the indictment and proved beyond a reasonable doubt, unless admitted in a guilty plea.

Section x. Penalty Enhancements for Certain Offenses.

A. Definitions. For purposes of this Section:

The legal information provided on this page is provided for educational purposes. This information is 118
not legal advice. We do not warrant that this information is current or comprehensive.




Tribal Equity Toolkit CHAPTER 7: BIAS-MOTIVATED (HATE) CRIMES

1. “Association with a person or group with these actual or perceived characteristics”
includes advocacy for, identification with, or being on the ground owned or rented
by, or adjacent to a community center, educational facility, family, individual, office,
meeting hall, place of worship, private institution, public agency, library, or other
entity, group, or person that has, or is identified with people who have, one or more
of the characteristics protected in this Section.

2. “Bias-motivated crime” means a crime described in this Section that is intentionally
committed, in whole or in part, because of the offender’s perception of the race,
color, religion, national origin, gender, sexual orientation, marital status, political
affiliation or beliefs, membership or activity in or on behalf of a labor organization
or against a labor organization, mental or physical disability, age, homeless status,
or economic or social status of the victim or the victim’s association with a person or
group with these actual or perceived characteristics.

3. “Gender identity” means an individual’s actual or perceived gender identity,
regardless of whether the individual’s gender identity, appearance, expression or
behavior differs from that traditionally associated with the individual’s sex at birth.

4, “Homeless status” means that the victim:
a. Lacks a fixed, regular, and adequate nighttime residence; or
b. Has a primary nighttime residence that is:
i. A supervised publicly or privately operated shelter designed to

provide temporary living accommodations; or

ii. A public or private place not designed for, or ordinarily used as, a
regular sleeping accommodation for human beings.

5. “In whole or in part because of” means that the bias motivation must be a cause in
fact of the offense, whether or not other causes also exist. When multiple concurrent
motives exist, the prohibited bias must be a substantial factor in bringing about the
particular result. There is no requirement that the bias be a main factor, or that the
crime would not have been committed but for the actual or perceived characteristic.

6. “Mental or physical disability” means that the victim suffers from a condition of
physical or mental incapacitation due to a developmental disability, organic brain
damage, or mental illness, and has one or more physical or mental limitations that
restrict the victim’s ability to perform the normal activities of daily living.

7. “National origin” includes citizenship, country of origin, and tribal affiliation.

8. “Sexual orientation” means a person’s actual or perceived heterosexuality,
homosexuality, bisexuality, asexuality, or gender identity, regardless of whether the
individual’s gender identity, appearance, expression, or behavior differs from that
traditionally associated with the individual’s designated sex at birth.
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9. “Victim” includes, but is not limited to, a person, family, group, individual,
community center, educational facility, entity, office, meeting hall, place of worship,
private institution, public agency, library, or other victim or intended victim of the
offense.

B. Penalty enhancements for bias-motivated crimes. Penalties shall be reclassified as
provided in this Section if a person intentionally selects the victim of the crime or selects the
property that is damaged or otherwise affected by the crime, in whole or in part, because of his or
her perception of the race, color, religion, national origin, gender, sexual orientation, marital status,
political affiliation or beliefs, membership or activity in or on behalf of a labor organization or
against a labor organization, mental or physical disability, age, homeless status, or economic or
social status of the victim or the victim’s association with a person or group with these actual or
perceived characteristics, whether or not the person’s perception was correct.

C. Reclassification of Penalties. The penalty for any felony or misdemeanor described in this
Section shall be reclassified as follows:

1. [describe original and new level of offense or punishment, based on the Tribe’s
penalty classification system].

2. [describe original and new level of offense or punishment, based on the Tribe’s
penalty classification system].

3. [describe original and new level of offense or punishment, based on the Tribe’s
penalty classification system].

Commentary: This section should be tailored to fit the Tribe’s classification scheme. The
reclassification should provide for the penalty to be at least one degree more serious than that
imposed for commission of the underlying offense.

D. Perception or Knowledge of Defendant. It is an essential element of this Section that the
record reflects that the defendant perceived, knew, or had reasonable grounds to know or perceive
that the victim was within the class delineated in this Section.

E. Special Verdict Required. This Section provides for the enhancement of the penalties
applicable for the underlying crime. The court shall direct that the trier of fact find a special verdict
as to all of the issues specified in Subsections (B) and (D).

F. Not Applicable to Certain Crimes. This Section does not apply to any crime if proof of race,
religion, color, disability, sexual orientation, national origin or ancestry or proof of any person's
perception regarding another's race, color, religion, national origin, gender, sexual orientation,
marital status, political affiliation or beliefs, membership or activity in or on behalf of a labor
organization or against a labor organization, mental or physical disability, age, homeless status,
economic or social status, or association with a person or group with these actual or perceived
characteristics, is required for a conviction for that crime.
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G. Civil Action. A person or organization that establishes by clear and convincing evidence
that it has been coerced, intimidated, or threatened in violation of this Section has a civil cause of
action for treble damages, an injunction, or any other appropriate relief in law or in equity. Upon
prevailing in such civil action, the plaintiff may recover reasonable attorney’s fees and costs.

Commentary: Penalty enhancements (also referred to as “aggravating sentencing clauses”) can
also be used to create a hate crime law. Penalty enhancements increase the penalty for a base
offence when it is committed with a bias motive. When penalty enhancements are used to punish
hate crimes, the question of bias motive is usually considered when the offender is sentenced. In
other words, an offender must first be found guilty of the base offence, and then the court considers
whether there is sufficient evidence of bias to apply a penalty enhancement.”340

Additional punishment for hate crimes are justified for three main reasons. “First, the symbolic
value of the law can and should be utilized to demonstrate society’s rejection of crimes based on
bias. ... Second, criminal law penalizes the harm caused. As noted previously, hate crimes have a
greater impact on the victim than ordinary crimes, and they also affect others who are members of
the victim’s group. The justification for increased sentences is therefore the additional harm caused
both to the individual and the community. Third, hate crime laws punish the greater culpability of
the perpetrator. The perpetrator’s motive makes the crime more serious than if the offence had been
committed without such motive.”341

A penalty enhancement hate crime law has advantages and disadvantages. Penalty enhancements
are easier to incorporate into a penal code, can apply to a wide range of crimes, and failure to prove
the facts supporting an enhancement will not jeopardize a conviction on the underlying offense.
However, if a court’s decision to enhance the penalty on the basis of a bias motive if not part of the
public record, “an accused’s criminal history cannot be used to determine whether he or she has a
past history of bias motivated crimes. Moreover, in some states, previous convictions for bias crimes,
even if publicly recorded, may only under very limited conditions be allowed as evidence in a later
case. Without explicit recognition of the bias motive, the hate crime law loses much of its symbolic
weight. Thus, a penalty enhancement, while easier to implement, may not fulfill the expressive
function of recognizing and condemning a prohibited bias.”342

NOTE: Tribes may also choose to adopt a combination of approaches to hate crime laws, which
could address specific substantive crimes requiring a bias motive, as well as a general penalty
enhancement statute for other crimes.

PART D: BIAS-MOTIVATED CRIME REPORTING AND TRAINING

Many of the jurisdictions that have adopted one of the approaches to hate crime legislation
described above also mandate specific bias-motivated crime training and/or data collection
requirements. For example, Arizona law requires that the department of public safety must report
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and collect data of criminal offenses based on sexual orientation,343 Massachusetts’ crime report
unit must collect, summarize, and report hate crime data to the attorney general and others,34 and
the Louisiana Commission on Human Rights must collect and study statewide hate crime data and
annually report the data to the governor and members of the legislature.345

The following sample language, which could be added to tribal criminal codes, is based on
the Anti-Defamation League’s and the Human Rights Campaign’s model legislation,346 as well as
Oregon347 and Florida laws.348

Section x. Bias-Motivated Crime: Law Enforcement Training and Reporting.

A. Short Title. This Section may be cited as the “Bias-Motivated Crime Training and Reporting
Ordinance.”

B. Bias-Motivated Crimes. For purposes of this Section, bias-motivated crimes are crimes
that are committed, in whole or in part, because of the perceived race, color, religion, national
origin, gender, sexual orientation, marital status, political affiliation or beliefs, membership or
activity in or on behalf of a labor organization or against a labor organization, mental or physical
disability, age, homeless status, or economic or social status of the victim or the victim’s association
with a person or group with these actual or perceived characteristics.

C. Training Required. The [insert name of Law Enforcement Department] (“Department”) of
the [insert name of Tribe] (“Tribe”) shall ensure that all police officers and certified reserve officers
are trained to investigate, identify, respond to, and report bias-motivated crimes.

D. Data Collection and Reporting.

1. “Bias-motived crimes data” means information, incident reports, records, and
statistics relating to hate crimes.

2. The Department shall collect data relating to incidents that are apparently
motivated by prejudice based on the perceived race, color, religion, national origin,
gender, sexual orientation, marital status, political affiliation or beliefs, membership
or activity in or on behalf of a labor organization or against a labor organization,
mental or physical disability, age, homeless status, economic or social status, or
citizenship of the victim.

3. The Department shall establish and maintain a central repository for the collection
and analysis of the bias-motived crimes data collected pursuant to this Section.

a. Upon establishing such a repository, the Department shall develop a
procedure to monitor, record, classify, and analyze the bias-motived crimes
data.
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b. The Department shall submit its procedure to the [Tribal Council/Business
Committee] for approval.

4, The Department shall compile the bias-motived crimes data and report
[monthly/annually] to the [Tribal Council/Business Committee] concerning such
incidents, in such form and in such manner as prescribed by rules adopted by the
Department.

E. Limitation on Use and Content of Bias-Motived Crimes Data. Data collected pursuant to
this Section shall be used only for research or statistical purposes and shall not include any
information that may reveal the identity of an individual victim of a crime. Dissemination of such
information shall be subject to all confidentiality requirements otherwise imposed by law.
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CHAPTER 8: JURY SERVICE

“A diverse and representative jury is an essential component of a fair and impartial legal
system. Unfortunately, many minority groups, including LGBT Americans, continue to face
discrimination in the courtroom, denying them equal access to the courts and an equal opportunity
to participate in civic life.”349 Discriminatory treatment in the selection of jurors “undermines the
justice system and could hurt crime victims by preventing a fair trial by a jury of their peers. This
could have particularly negative impacts on victims or defendants who are LGBT.”350

Our research did not uncover any tribal laws, rules, or policies prohibiting discrimination in
jury selection on the basis of sexual orientation or gender identity. Without an express statutory
prohibition in place, lawyers in tribal courts may disqualify potential LGBT jurors on the basis of
their sexual orientation and gender identity.

Currently, only California and Oregon have explicit state laws barring discrimination against
LGBT people in jury service.351 Oregon law states: “Except as otherwise specifically provided by
statute, the opportunity for jury service may not be denied or limited on the basis of race, religion,
sex, sexual orientation, national origin, age, income, occupation or any other factor that
discriminates against a cognizable group in this state.”352

According to the California Code of Civil Procedure: “A party may not use a peremptory
challenge to remove a prospective juror on the basis of an assumption that the prospective juror is
biased merely because of his or her race, color, religion, sex, national origin, sexual orientation,
gender identity, or similar grounds.”353

Under federal law, discrimination in jury selection is prohibited on the basis of race, color,
religion, sex, national origin and economic status. However, a proposed federal Jury ACCESS Act
would prohibit discrimination against LGBT people in federal jury service. The proposed law reads:

SEC. 2. EXCLUSION FROM FEDERAL JURIES ON ACCOUNT OF SEXUAL ORIENTATION OR
GENDER IDENTITY PROHIBITED. Section 1862 of title 28, United States Code, is amended
by inserting ‘sexual orientation, gender identity,” after ‘sex,’.354

Sample language that could be added to a tribe’s civil procedure or other jury selection
rules or law could read: “The opportunity for jury service may not be denied or limited on the basis
of an assumption that the prospective juror is biased merely because of his or her race, color,
religion, sex, national origin, sexual orientation, gender identity, or similar grounds,” or: “Exclusion
from Tribal Court juries on account of sexual orientation or gender identity is prohibited.”
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CHAPTER 9: LAW ENFORCEMENT AND CORRECTIONS

“Institutionalized discrimination dehumanizes its victim, who is deemed to be someone who can be
treated inhumanely. Institutionalized discrimination feeds impunity, denies justice and can incite
violence against targeted people or groups.”355

POLICE CONDUCT

“LGBT people continue to be targeted for human rights abuses by the police based on their
real or perceived sexual orientation or gender identity.”35¢ In a detailed 2005 report, Amnesty
International (Al) documented alarming incidences of abuse of LGBT individuals by law
enforcement and corrections officers across the country. For example, Al cites numerous reports
indicating LGBT individuals have been unduly subjected to “cruel, inhuman and degrading
treatment” during searches, arrests, and detention.357 Although “[s]earches and frisks to determine
an individual’s genitally determined sex are never justified and constitute cruel, inhuman and
degrading treatment, in contravention of [federal and] international law,”358 numerous reports
have detailed abusive and invasive searches of LGBT individuals—including “gender checks.”

The Al report also reveals serious patterns of police misconduct and brutality targeting
LGBT individuals.35° For example, the study shows that the complaints of LGBT individuals are
regularly ignored by law enforcement and that LGBT individuals are often targeted for selective
enforcement of laws and regulations, sometimes based on unfounded suspicions of involvement in
sex work or under the guise of “morals regulations.” Some law enforcement officers have also been
found to engage in gender policing, which involves disparate treatment of individuals who deviate
from gender norms (“gender outlaws”). In addition, nonconformity with gender expectations has
exposed individuals to profiling, harassment, verbal and physical abuse, invasive searches, and
arbitrary arrest and detention by police, as well as a denial of law enforcement protection.360 And,
where law enforcement officers perpetrate verbal, physical, and sexual violence against LGBT
individuals, it is often with impunity—creating greater risk and fewer protections for LGBT
individuals.361

Although police departments in some major cities have recently adopted guidelines and
policies to safeguard transgender, intersex, and gender non-conforming individuals and/or have
instituted LGBT liaison units,362 the absence of LGBT-specific laws and policies in most jurisdictions
and general lack of LGBT training for law enforcement personnel leaves many LGBT individuals
largely unprotected.
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PRISON / JAIL CONDITIONS

LGBT individuals often experience abuse, inappropriate placement, and disparate treatment
in detention. For example, those who do not conform to societal norms surrounding gender and
sexual orientation are often subject to violence at the hands of officers, inmates, and institutions.

LGBT individuals may also be subject to disparate or limited access to medicine and medical
care while imprisoned. State prisons have frequently denied transgender-related medical care to
inmates. Denying access to such care, including hormone therapy and gender confirming surgery,
constitutes “deliberate indifference to a prisoner's medical needs.”363

In addition, most corrections authorities house transgender or gender non-conforming
prisoners based on their genitalia, with transgender prisoners sometimes placed in “soft cell” or
“protective custody” segregated areas.364 Genitally determined placements can compromise the
safety of transgender or gender non-conforming individuals, putting them at higher risk of verbal,
physical, and sexual abuse by other detainees.365 Segregated placements can also result in “isolation
and torture-like experiences for transgender inmates.”366 Despite these increased risks, courts often
support decisions of prison officials concerning housing for transgender prisoners.367

Some corrections laws and policies have been adopted to promote protections for LGBT
inmates, including:

. [t is the policy of California’s penal facilities to maintain inmates on any medication they
were taking when they were incarcerated.

. Federal prisons and prisons that contract with the U.S. Bureau of Prisons provide services
to transgender inmates, including evaluation and treatment for Gender Identity Disorder.

. In 2012, the U.S. Department of Justice enacted equality regulations that apply to all
correctional facilities receiving federal funding (including most state and local facilities).368
The regulations ban genital searches of transgender inmates for purposes of determining
gender, address appropriate housing for transgender inmates, and require training for
corrections personnel.369

. The National Lawyers Guild and the San Francisco Human Rights Commission have
developed a “model protocol” on the treatment of transgender prisoners.370

. A federal district court found constitutional violations where LGBT inmates were left
unprotected from abuse perpetrated by inmates or were isolated as a form of “protection.”371

. Some prison systems are developing housing policies that address LGBT concerns, in
particular for transgender, intersex, and gender non-conforming individuals.
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Despite these advances, nearly 60% of police departments surveyed by Al reported having
no policy concerning detention of transgender individuals.372 Absent formal guidance, law
enforcement and corrections actions may continue to deny fair treatment to LGBT inmates.

SAMPLE EQUALITY PROTOCOL FOR LAW ENFORCEMENT AND CORRECTIONS

To put an end to human rights abuses related to law enforcement and corrections and to
create a justice system that promotes equality and honors diversity, it is essential that police
departments and correctional institutions develop policies and mandate training on Two Spirit /
LGBT issues, including relating to searches, arrests, and detention. And, it is critical that officers,
inmates, and institutions be held accountable for failure to adhere to equality requirements.373

The following sample Equality Protocol for Law Enforcement and Corrections is based on
policies adopted by the Los Angeles Police Department374 and the Chicago Police Department,375
and a “model protocol” for treatment of transgender inmates developed by the National Lawyers
Guild and the City and County of San Francisco Human Rights Commission.376

Equality Protocol for Law Enforcement and Corrections

A. Purpose. This protocol establishes [name of Department] policies and procedures for stops,
searches, arrests, processing, custody, and detention of Two Spirit, transgender, intersex, and
gender non-conforming (hereinafter collectively referred to as “transgender and intersex”)
individuals. This protocol is intended to recognize and protect the rights of transgender and
intersex individuals and ensure that all officers:

1. Treat all persons with the courtesy and dignity inherently due every person as a human
being. Officers will act, speak, and conduct themselves in a professional manner, recognizing
their obligation to safeguard life and property, and maintain a courteous, professional
attitude in all contacts with the public; and

2. Not exhibit any bias or prejudice or otherwise discriminate against a transgender or
intersex individual or a group of transgender or intersex individuals.

B. Definitions. For purposes of this Section:

1. “Gender expression” means the manner in which a person represents or expresses gender
to others, often through behavior, clothing, hairstyles, activities, voice, or mannerisms.

2. “Gender identity” means an individual’s actual or perceived gender identity, regardless of
whether the individual’s gender identity, appearance, expression, or behavior differs from
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that traditionally associated with the individual’s sex at birth.

3. “Gender non-conforming” may include exhibiting behavior or gender expression that does
not conform to societal gender norms of male and female.

4, “Intersex” means a person born with anatomy (genitalia, chromosomes, or internal
reproductive systems) that doesn’t seem to fit in the current system of sex assignment.

5. “LGBT” means Two Spirit, gay, lesbian, bisexual, or transgender identified people or people
perceived to be Two Spirit, gay, lesbian, bisexual or transgender.

6. “Officers” includes employees of the [name of Department]’s police and corrections
departments.

7. “Sex” means the condition of being biologically female or male.

8. “Sexual orientation” means a person’s actual or perceived heterosexuality, homosexuality,

bisexuality, or asexuality.

9. “Transgender” is an umbrella term used by many individuals of any sex whose appearance,
personal characteristics or behavior differ from stereotypes about how men and women are
supposed to be; a political word that binds together multiple communities of people who
experience trans oppression.

10. “Two Spirit” is a contemporary umbrella term that refers to the historical and current First
Nations people whose individual spirits were a blend of female and male spirits. This term
has been reclaimed by Native American LGBT communities in order to honor their heritage
and provide an alternative to the Western labels of gay, lesbian, or transgender.

C. Addressing Transgender and Intersex Individuals; Gender Classification for
Department Purposes.

1. When addressing transgender and intersex individuals, officers will:

a. Respectfully treat transgender and intersex individuals in a manner appropriate to
the individual’s gender expression, respecting the individual’s expressed gender
without question;

NOTE: Government-issued identification shall only be acceptable as initial proof of
gender identity in the absence of self-identification by the individual or some other
obvious expression of gender identity.

b. Use pronouns as requested by the transgender or intersex individual (e.g., “she,
her, hers” for an individual who self-identifies as a female; “he, him, his” for an
individual who self-identifies as a male). In instances in which an individual refuses
to self-identify, use non-gendered pronouns, such as “they/them,” whenever
possible;

NOTE: If an officer is uncertain about an individual’s preferred pronoun, the officer
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will respectfully inquire about which pronoun the individual wishes to be addressed
with.

When requested, address a transgender or intersex individual by a name based on
the individual’'s gender identity, rather than the name on the individual’s
government-issued identification;

NOTE: If an officer is uncertain about an individual’s preferred name, the officer will
respectfully inquire about which name the individual wishes to be addressed with.
This name shall be noted as an alias (AKA) if it differs from the individual's legal
name as indicated on government-issued identification.

Document and provide any information obtained about an individual's transgender
or intersex status (e.g., preferred name and pronoun) to relevant Department
employees for the purpose of ensuring continuity of appropriate treatment; and,

2. When addressing transgender and intersex individuals, officers will not:

a. Stop, detain, frisk, or search any person in whole or in part for the purpose of
determining that person’s gender or in order to call attention to the person’s gender
expression;

NOTE: The above limitation does not prevent an officer from following the
established Department procedures relative to ensuring the proper processing of
arrestees.

b. Use language that a reasonable person would consider demeaning or derogatory, in
particular, language aimed at a person’s actual or perceived gender identity or
expression or sexual orientation;

C. Consider a person’s gender identification as reasonable suspicion or evidence that
the individual is or has engaged in a crime, including prostitution; or

d. Disclose an individual's transgender or intersex identity to non-involved persons,
including other arrestees, members of the public, or non-officers, absent a proper
law enforcement purpose.

3. For Department reporting purposes, an arrestee's gender will be classified as it appears on
the individual’s government-issued identification card; provided, however, that housing
and classification decisions for inmates identified as transgender or intersex will be
made on an individualized basis, driven by the safety, security, and programmatic needs
of the inmate.

D. Searches of Transgender and Intersex Individuals.

1. When conducting searches of transgender and intersex individuals, officers will:

a. Be responsible for conducting a thorough search in accordance with established
Department procedures;
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Inquire as to a transgender or intersex individual’s preference for search by a male
or female officer, and document this preference in the appropriate log. If the
individual’s gender preference request for a search can be reasonably and
expeditiously accommodated without risk to officer safety, the request should be
granted;

NOTE: If officer or public safety is compromised and an immediate cursory search is
necessary, it may be conducted in the field by an officer of either sex. Officers will
not endanger themselves or the public to comply with this requirement.

Perform strip searches only if there is reasonable suspicion, based on specific and
articulable facts, to believe the individual is concealing a weapon or contraband and
a strip search will result in the discovery of the weapon or contraband.

2. When conducting searches of transgender and intersex individuals, officers will not:

a.

Perform a search or frisk for the sole purpose of determining an individual's
anatomical gender;

Subject transgender and intersex individuals to more frequent or invasive search
procedures than non-transgender or intersex individuals;

Inquire about intimate details of an individual's anatomy or surgical status to
determine an individual's gender;

Request removal of identity-related items, such as prosthetics, gender-specific
clothing, wigs, and cosmetics, inconsistent with requirements for the removal of
similar items for non- transgender or intersex individuals;

Presume evidence of criminal misconduct when a transgender or intersex
individual is in possession of a needle purportedly for hormonal use, especially if
the person being stopped or arrested has documentation from a physician for being
in the process of a gender transition; or

Refuse to search a transgender or intersex arrestee based upon the arrestee
identifying as transgender or intersex.

E. Transport and Processing of Transgender and Intersex Arrestees. When transporting
and processing transgender and intersex arrestees, officers will:

1. Ensure an officer of the transgender or intersex individual's gender identity or expression
is present during the transport, when requested by a transgender or intersex arrestee;

2. Record a transgender or intersex arrestee’s preferred name and gender information on
Department reports in accordance with this protocol;

3. If required, provide immediate medical care or medication, including hormone therapy,
consistent with care provided to all other persons under Department control; and
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NOTE: Where necessary, the subject will be transported to the nearest approved medical
facility, in accordance with established Department procedures, prior to any further arrest
processing.

Ensure the paperwork accompanying the prisoner adequately describes any gender identity
related issues.

Incarceration: Placement.

Officers will:

Place all transgender and intersex inmates based on their gender identity, not their
genitalia;

Provide inmates identified as transgender or intersex with individualized housing
determinations driven by the safety, security, and programmatic needs of the
inmate. For transgender inmates, this should include an individualized initial
determination of whether an inmate should be placed in a female or male facility.

Commentary: Tribal law enforcement and corrections agencies may wish to follow the lead of a
number of state and local agencies by establishing a multidisciplinary committee structure for
making such individualized decisions. While placement based on an inmate’s officially documented
gender will usually be appropriate for inmates with intersex conditions, these inmates should be
given a meaningful opportunity to challenge such placement and to have the most appropriate
placement determined by this committee.

If government-issued identification is not updated or appears inconsistent with the
inmate’s gender preference, inquire about an inmate’s gender preference, and house
accordingly;

If the inmate expresses uncertainty about her or his gender, provide access to an
individualized assessment from a social worker to determine appropriate housing;
and

Permit transgender and intersex inmates to wear the same clothing and cosmetics
as other inmates of their expressed gender.

2. Officers will not:
Use a strip search simply to determine genitalia when assigning the inmate to
housing during the intake process;
House any transgender or intersex inmate in a unit based solely on the inmate’s
birth-identified gender; or
Force any inmate into solitary housing based on transgender or intersex status.
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G. Incarceration: Medical Treatment.

1. Transgender and intersex inmates shall have access to the same level of medical and
mental health care afforded all inmates, including psychotherapy if needed.

2. Jail medical staff will be trained on evaluation and counseling processes used to determine
whether hormones are appropriate therapy, so that jail medical staff may:

a. Continue the transgender or intersex inmate on his or her evaluation process;

b. Begin hormone therapy for an inmate who was has been identified as a candidate
for hormone therapy but did not begin therapy prior to incarceration; or

C. Determine that a previously undiagnosed inmate is a good candidate for hormone
therapy and prescribe that therapy.

H. Interpretation. If this protocol conflicts with any Department directive, this protocol will
take precedence.
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CHAPTER 10: IDENTITY DOCUMENTS AND NAME CHANGES

IDENTITY DOCUMENTS AND NAME CHANGES

“Identity documents are needed for many activities of daily life—working, voting, traveling,
accessing government institutions, and proving that one is who one claims to be. Yet for many
transgender people, accessing this basic proof of identity is out of reach, pushing them further into
the margins of society.”377 The process of changing one’s name and gender markers on
identification documents to reflect expressed gender has proven extremely difficult for many
transgender, intersex, or gender non-conforming individuals. For example, the process of legally
changing identity documents can be costly and cumbersome.

In addition, though many judges will grant name changes if they are convinced that the
petitioner is not trying to evade debts or the police, some judges have required medical certification
of treatment for gender transition before granting a name change.378 Individuals who are
transitioning or who otherwise “do not meet the requirements for altering the gender on their
identification because, for example, they cannot afford hormones or cannot afford or do not wish to
undergo sex reassignment surgery, may not be able to obtain identification consistent with their
gender expression.”379

The lack of identity documents that accurately reflect an individual’s current name and
gender identity often leads to the use of pronouns and other identifiers that are not consistent with
the individual’s preference or gender presentation—and thus, do not allow the individual to fully
express their gender. Even worse, when transgender individuals produce identification that does
not match their gender expression, they may be regarded as suspicious and put themselves at
increased risk of harassment and abuse. In some cases, such identification has been confiscated by
officers alleging it is fraudulent.380

IDENTITY DOCUMENTS AND NAME CHANGES AND THE LAW

Our research has not uncovered any tribal laws specifically addressing transgender rights
relating to name changes or identity documents. At the state level, laws and regulations addressing
name changes and identity documents vary. Some states allow common law name changes (though
less frequently in this age of identity fraud). Name changes can also be made via court order, which,
depending on the state, may or may not require additional information from an individual’s medical
provider concerning treatment related to gender transition.
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Almost all states allow gender marker changes to birth certificates; however, in most states,
changing the gender marker on one's birth certificate requires proof of surgical treatment or other
“appropriate” clinical gender transition treatment in addition to a court-ordered name change.38!
Even if one succeeds in changing the gender marker on his or her birth certificate, this does not
guarantee that individual will be legally recognized in accordance with his or her gender
expression. Some courts have ignored the corrected birth certificate, instead looking to whether the
individual has undergone sex reassignment surgery (SRS), especially in cases determining validity
of marriage under state law.382

Rules vary from state to state concerning changing gender markers on identity documents,
and about half of the states no longer require any proof of SRS to change gender markers on
drivers’ licenses.383 In addition, individuals may be able to obtain a court order declaring a legal
change of gender, which courts in other jurisdictions are supposed to honor and enforce.384

The U.S. State Department no longer requires proof of SRS to issue passports and consular
birth certificates to transgender people, and instead requires proof of “appropriate clinical
treatment for gender transition to the new gender.” This broader rule recognizes that there are
various stages of gender transition, and allows even those who are in the beginning phases to
change their names and genders on identity documents. Three other federal agencies (the Office of
Personnel Management, the Veterans Health Administration, and the U.S. Citizenship and
Immigration Services) have recently adopted similar changes.385 The Social Security Administration
also allows individuals to change gender markers on Social Security records with a U.S. passport
reflecting the gender change, an amended birth certificate, a court order, or a medical certification
concerning treatment for gender transition, in addition to the standard documentation required.386

EQUALITY CONSIDERATIONS CONCERNING IDENTITY DOCUMENTS

Where tribes have laws or policies concerning identity documents, including tribal
identification cards, tribes should consider using inclusive language and processes that
accommodate transgender, intersex, and gender non-conforming individuals. For example, because
restrictive requirements mandating court orders or medical proof that one has undergone
transition procedures create unnecessary roadblocks and disparately impact those who cannot
afford transition procedures,387 tribes could adopt procedures that do not require a court order or
proof of SRS in order to change a person’s gender on identity documents.

In addition, tribal vital records, enrollment departments, records manager, and other
agencies should ensure that tribal records reflect the appropriate gender status for transgender,
intersex, and gender non-conforming individuals. Keeping the tribal identification name change
process simple and hassle-free will help encourage individuals who have transitioned or are
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transitioning between genders to update their records, thus increasing the accuracy of such
records.

Finally, for tribes that wish to consider even greater protections for Two Spirit / LGBT
people, Argentina’s transgender bill of rights, which passed in May 2012, may serve as an excellent
model. Among other protections, the bill allows people to change their gender on identity
documents without approval from a judge or a doctor.388
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GLOSSARY OF TWO SPIRIT / LGBT DEFINITIONS

The following words and definitions can be useful when talking about Two Spirit / LGBT
communities. Language and ideas are molded by culture, class, race, and ethnicity. The oppression
of Two Spirit / LGBT people is built directly in to language and ultimately is the result of Western
colonization. It is difficult to articulate concepts that directly challenge the very basic structures
that our communities have been forced to assimilate into over centuries. Many communities and
individuals use different words or concepts than the ones presented here. Part of working toward
justice within our communities is working to arrive at better ways to communicate together.

WORDS ABOUT SEXUAL IDENTITIES

= Two Spirit: Contemporary umbrella term that refers to the historical and current First Nations
people whose individual spirits were a blend of female and male spirits. This term has been
reclaimed by Native American LGBT communities in order to honor their heritage and provide
an alternative to the Western labels of gay, lesbian, or transgender.

= LGBT or LGBTQQ: Shorthand for lesbian, gay bisexual, trans, queer and questioning people.

= Queer: An inclusive identity used by some people to describe sexual or gender identities that
don’t fit mainstream definitions.

= Gay: A person whose sexual desire is towards their own gender, most commonly used for men.
= Lesbian: A woman whose sexual desire is towards other women.

= Straight/Heterosexual: A person whose sexual desire is towards people of the opposite
gender.

= Bisexual: A person whose sexual desire is towards men or women.
* Questioning: A person who is exploring their sexual or gender identity.

= Sexual orientation: A person’s identity in relation to whom they are attracted to; a person’s
actual or perceived heterosexuality, homosexuality, bisexuality, or asexuality. Sexual
orientation and gender identity are DISTINCT components of a person’s identity (please see
below).

* Homophobia: The hatred or fear of lesbians and gay men - sometimes leading to acts of
violence and expressions of hostility. Homophobia is not confined to any one segment of
society, and can be found in people from all walks of life. Organized hate groups have viciously
attacked gay and lesbian people and have used especially violent language in attempting to
persecute and intimidate them.
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WORDS ABOUT GENDER AND GENDER IDENTITIES

= Two Spirit: Contemporary umbrella term that refers to the historical and current First Nations
people whose individual spirits were a blend of female and male spirits. This term has been
reclaimed by Native American LGBT communities in order to honor their heritage and provide
an alternative to the Western labels of gay, lesbian, or transgender.

* Trans/Transgender: An umbrella term used by many individuals of any sex whose
appearance, personal characteristics, or behavior differ from stereotypes about how men and
women are supposed to be; a political word that binds together multiple communities of people
who experience trans oppression.

= Sex: Refers to biological and physiological characteristics; often defined as “female” and “male.”

= Gender: Socially constructed roles, behaviors, activities, and attributes. Gender is often defined
as “feminine” and “masculine.”

= Assigned sex: What a doctor determines to be a person’s physical sex at birth.

» Gender identity: A person’s internal sense of self; how they relate to their gender(s); an
individual’s actual or perceived gender identity, regardless of whether the individual’s gender
identity, appearance, expression or behavior differs from that traditionally associated with the
individual’s sex at birth

= Gender expression: The manner in which a person represents or expresses gender to others,
often through behavior, clothing, hairstyles, activities, voice or mannerisms

» Transition: Usually used to refer to the process of affirming a transgender person’s gender
identity. This may include a medical process in which changing social gender presentation
(through clothing, gender pronouns, name and more) is a key component.

» Transition-related care: Describes health care that transgender people may access during
transition. This can include counseling, hormones (like testosterone or estrogen), hormone
blockers, and/or genital and non-genital surgeries. This care is pejoratively referred to as “a sex
change,” which is neither preferred nor accurate.

= (Cisgender: Having a gender identity that is commonly considered to match a person’s assigned
sex. Someone who does not identify as transgender or gender nonconforming.

» Transsexual: A person who adopts a sex identity different from the sex assigned at birth, and
who may or may not take hormones or alter their body surgically. This is an older term and is
not used as commonly as the term trans/transgender.

= Intersex: A person born with anatomy (genitalia, chromosomes, or internal reproductive
systems) that doesn’t seem to fit in the current system of sex assignment.

» Transphobia: The hatred or fear of transgender and gender nonconforming people. This
sometimes leads to acts of violence and expressions of hostility. Transphobia is not confined to
any one segment of society, and can be found in people from all walks of life. Organized hate
groups have viciously attacked transgender people and have used especially violent language in
attempting to persecute and intimidate them.
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www.leg.state.vt.us/docs/2010/bills/Passed/S-115.pdf; New Hampshire, 2009 N.H. Laws ch. 59, H.B. 73,
http://news.findlaw.com/wsj/docs/glrts /nh-same-sex-marriage.html; Judge legalizes same-sex marriage in
New Jersey; Christie vows to appeal (September 27, 2013),
http://www.nj.com/politics/index.ssf/2013/09/nj_superior_court_gay_marriage_ruling.html (citing Garden
State Equality v. Dow). However, same-sex marriage is prohibited by legislation or constitutional amendment
in Alabama, Alaska, Arizona, Arkansas, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas,
Kentucky, Louisiana, Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, North Carolina, North
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah,
Virginia, West Virginia, Wisconsin and Wyoming. Same Sex Marriage Fast Facts (September 14, 2013),
http://www.cnn.com/2013/05/28/us/same-sex-marriage-fast-facts/index.html.

The legal information provided on this page is provided for educational purposes. This information is 140
not legal advice. We do not warrant that this information is current or comprehensive.



Tribal Equity Toolkit ENDNOTES

35 District of Columbia, Religious Freedom and Civil Marriage Equality Amendment Act of 2009: Bill 18-482,
http://www.dcwatch.com/council18/18-482.htm.

36 These countries include Argentina, Belgium, Canada, Denmark, France, Iceland, the Netherlands, New
Zealand, Norway, Portugal, South Africa, Spain, Sweden, and Uruguay - plus some parts of Mexico and Brazil.
By the numbers: Same-sex marriage (August 29, 2013), http://www.cnn.com/2012/05/11/politics/btn-same-
sex-marriage/index.html. For example, Canada’s Civil Marriage Act is available at
http://www.canlii.org/en/ca/laws/stat/sc-2005-c-33 /latest/sc-2005-c-33.html.

37 Bushyhead, supra note 24, at 534-535.

38 Id. (internal citations omitted).

39 Id., at 531 (internal citations omitted).

40 Id., at 534-535 (internal citations omitted).

41 Insert this WHEREAS only if your Tribe/ Nation has adopted such laws and measures.

42 See Coquille Indian Tribal Code, Chapter 740: Marriage and Domestic Partnership,
http://www.coquilletribe.org/documents/740MarriageandDomesticPartnership.pdf; Waganakising Odawa
Tribal Code: Little Traverse Bay Bands of Odawa Indians, Title XIII, Chapter 1. Marriage,
http://www.narf.org/nill/Codes/ltraverse/t13.pdf; Pokagon Band of Potawatomi Indians, Marriage Code,
http://www.pokagon.com/sites/default/files/assets/group/tribal-council/form/2013 /marriage-code-3-9-
13-1369-1173.pdf; Vt,, S.115: An act relating to civil marriage,
www.leg.state.vt.us/docs/2010/bills/Passed/S-115.pdf.

43 Statutes of the Confederated Tribes of the Umatilla Indian Reservation, Family Law Code, Chapter 13:
Domestic Partnerships, http://www.umatilla.nsn.us/Family%20Law%20Code.pdf; Coquille Indian Tribal
Code, Chapter 740: Marriage and Domestic Partnership,
http://www.coquilletribe.org/documents/740MarriageandDomesticPartnership.pdf. Fond du Lac Band of
Lake Superior Chippewa, Ordinance #4/10, as amended: Marriage, Domestic Partnership & Divorce,
http://www.fdlrez.com/ordpdfs/2010/04-
10%20Marriage%20Domestic%20Partnership%20&%20Divorce%202013.04.10.pdf; Oregon Family
Fairness Act, http://www.leg.state.or.us/07reg/measures/hb2000.dir/hb2007.en.html; WASH REV. CODE, Ch.
26.60, http://apps.leg.wa.gov/RCW /default.aspx?cite=26.60&full=true; Cal. Assembly Bill 205,
http://www.leginfo.ca.gov/pub/03-04/bill/asm/ab_0201-0250/ab_205_bill_20030922_chaptered.html; Cal.
Fam. Code, § 297-297.5, http://www.leginfo.ca.gov/cgi-bin/displaycode?section=fam&group=00001-
01000&file=297-297.5; NRS Chapter 1224, http://www.leg.state.nv.us/NRS/NRS-122A.html (Domestic
partners in Nevada are eligible for benefits that are similar to the rights and responsibilities of marriage,
except that employers are not required to provide health care coverage for domestic partners). These rights,
benefits, and responsibilities include: hospital visitation rights and medical decision-making for partners;
automatic parentage of non-biological parents for children born after the Domestic Partnership is
established; significant legal and financial obligations for partners; and dissolution provisions similar to legal
divorce. Basic Rights Oregon, Domestic Partnership Resource Guide (2007), http://www.basicrights.org/wp-
content/uploads/2011/09/BR0O-Domestic-Partnership-Resource-Guide-2008.pdf.

44 Del. Civil Union and Equality Act,
http://legis.delaware.gov/LIS/lis146.nsf/vwLegislation/SB+30/$file /legis.html?open.

45 R.I.H.B. 6103: An Act Relating to Domestic Relations - Civil Unions,
http://www.rilin.state.ri.us/BillText11/HouseText11/H6103Aaa.pdf. Note: §15-3.1-5 of Rhode Island’s law
exempts conscience and religious organizations and their staff from providing services related to the
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solemnization / celebration of a civil union and from treating a civil union as valid, if to do so would violate
their sincerely held religious beliefs.

46 Hawaii’s Reciprocal Beneficiaries law provides limited state rights to two parties bound as reciprocal
beneficiaries, including same-sex couples, relatives, and friends. Haw. Rev. Stat., Ch. 572C,
http://www.capitol.hawaii.gov.

47 ME. REV. STAT., Ch. 701, Tit. 22, §2710,

http://www.mainelegislature.org/legis/statutes/22 /title22sec2710.html. In Wisconsin, registered domestic
partners are eligible for inheritance and survivor protections, family and medical leave, medical/hospital
visitation rights, and exemption from the real estate transfer fee. Wis. Stat., Ch. 770: Domestic Partnership,
https://docs.legis.wisconsin.gov/statutes/statutes/770.

48 National Conference of State Legislators, supra note 21 (citing Illinois Religious Freedom Protection and
Civil Union Act, S.B. 1716 (Pub. Act 96-1513)).

49 Pawelski et al., supra note 9, at 349 -364.

50 See, e.g., Annette Ruth Appell, Virtual Mothers and the Meaning of Parenthood, 34 U. Mich. ].L. Reform 683,
690 (2001) (“The notion of families during the formative periods of the United States Constitution, the Bill of
Rights and the Thirteenth and Fourteenth Amendments, contemplated a patriarchal household in which the
father presided over and controlled his wife and their children.”).

51 Shani M. King, U.S. Immigration Law and the Traditional Nuclear Conception of Family: Toward a Functional
Definition of Family that Protects Children's Fundamental Human Rights, 41 Colum. Hum. Rts. L. Rev. 509, 522
(2010) (citing Barbara Bennett Woodhouse, “It All Depends on What You Mean by Home”: Toward a
Communitarian Theory of the “Nontraditional” Family, 1996 Utah L. Rev. 569, 570 (1996)).

52 Committee on Psychosocial Aspects of Child and Family Health, Am. Acad. of Pediatrics, Coparent or Second-
Parent Adoption by Same-Sex Parents, 109 PEDIATRICS 3 (2002),
http://pediatrics.aappublications.org/content/109/2/339.full. However, where laws have not been
improved to recognize the rights and responsibilities of LGBT and other non-traditional families, children
may be “denied legal ties of one of their parents, undermining family stability and permanency—and parents’
ability to act as effective guardians of their children.” All Children Matter: How Legal and Social Inequities Hurt
LGBT Families,
http://action.familyequality.org/site/DocServer/AllChildrenMatterCondensedFinal10192011.pdf?docID=24
03.

53 1d.

54 GLAD, Adoption Questions & Answers, at 1 (November 2011),
http://www.glad.org/uploads/docs/publications/adoption.pdf.

55 Often, the legal relationship between the birth parents and the child ends upon adoption. However, some
tribes recognize customary adoptions, which provide children with permanent homes without compelling a
termination of parental rights, and are often a more culturally-appropriate option. See, e.g., California Indian
Legal Services, Tribal Customary Adoption, http://www.calindian.org/alerts/62-2010-alert/99-tribal-
customary-adoption (January 8, 2010). In addition, some jurisdictions allow an “open adoption” in which the
adoptive family provides some information to or access to the child to the birth family. Adoption Questions &
Answers, supra note 54, at 2-3.

56 Id.

57 Wikipedia, LGBT Adoption, http://en.wikipedia.org/wiki/LGBT_adoption.
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58 Adoption Questions & Answers, supra note 54, at 1.

59 These states include Rhode Island, New Jersey, New York, Indiana, Maine, California, Connecticut, Illinois,
Massachusetts, Oregon, Vermont, Florida, Arkansas, New Hampshire, Washington, Hawaii, lowa, Nevada,
Delaware, and Colorado. LGBT Adoption, supra note 57. “Since constitutions and statutes usually fail to
address the adoption rights of LGBT persons, judicial decisions often determine whether they can serve as
parents either individually or as couples.” Id. Adoption by same-sex couples is currently legal in fourteen
countries (plus some territories of three other countries). LGBT Adoption, supra note 57. With one exception
(Siletz Juvenile Code, § 8.039, recognizes adoption by domestic partners), we did not find any tribal statutes
or tribal court cases addressing adoption by same-sex couples or LGBT individuals.

60 Mississippi bans adoptions by same-sex couples, and Utah bans adoptions by unmarried cohabiting
couples, thereby effectively excluding same-sex couples. Adoption Questions & Answers, supra note 54, at 4
(citing Miss. Code Ann. § 93-17-3; Ut. Code §78-30-1(3)(b)). In addition, courts have ruled that second-parent
adoptions are not available under current law in Kentucky, Nebraska, and Ohio. Human Rights Campaign,
Parenting Laws: Joint Adoption, http://www.hrc.org/files/assets/resources/parenting_laws_maps.pdf;
NRCPFC & AdoptUsKids, LGBT Adoptive and Foster Parenting (October 2010),
http://www.hunter.cuny.edu/socwork/nrcfcpp/info_services/download /LGBTAdoptiveandFosterParenting.
pdf. Florida’s 3-decade ban on adoptions by gay individuals was ruled unconstitutional in September 2010. Id.

61 Adoption Questions & Answers, supra note 54, at 4. “Social conservatives view family makeup as the next
battleground after passing marriage amendments in 11 states in 2004.” Id. For example, in 2006, efforts were
underway in at least 16 states “to introduce constitutional amendments prohibiting gay and lesbian
individuals and couples from fostering or adopting children.” Pawelski et al., supra note 9, at 349-364. Id.
Similarly, in early 2011, three states considered bills or policies that would limit adoption rights for
unmarried and/or same-sex couples. Dana Rudolph, HHS Urges Child Welfare Agencies to Better Serve LGBT
Youth (April 20, 2011), http://www.keennewsservice.com/2011/04/20/hhs-urges-child-welfare-agencies-
to-better-serve-LGBT-youth/.

62 Adoption Questions & Answers, supra note 54, at 1.
63 All Children Matter, supra note 52.
64 LGBT Adoption, supra note 57.

65 ACLU, In re: Gill - The Child Welfare Position, http://www.aclu.org/lgbt-rights_hiv-aids/re-gill-child-
welfare-position.

66 Wikipedia, Same Sex Marriage and the Family, http://en.wikipedia.org/wiki/Same-
sex_marriage_and_the_family (citing Pawelski et al., supra note 9). American Academy of Pediatrics has also
stated: “Children deserve to know that their relationships with both of their parents are stable and legally
recognized. This applies to all children, whether their parents are of the same or the opposite sex. The
American Academy of Pediatrics recognizes that a considerable body of professional literature provides
evidence that children with parents who are homosexual can have the same advantages and the same
expectations for health, adjustment, and development as can children whose parents are heterosexual.” ACLU,
supra note 65.

67 American Bar Association, Report, at 2,
http://www.americanbar.org/content/dam/aba/migrated/leadership /2004 /dj/103d.authcheckdam.pdf.

68 Adoption Questions & Answers, supra note 54, at 11-12 (citing American Bar Association, Resolution 109B
(adopted Feb. 8, 1999).
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69 North American Council on Adoptable Children, NACAC Position Statements,
http://www.nacac.org/policy/positions.html#Gay.

70 Child Welfare League of America, Position Statement on Parenting of Children by Lesbian, Gay, and Bisexual
Adults, http://www.cwla.org/programs/culture/glbtqposition.htm.

71 American Medical Association (2004), www.ama-assn.org/meetings/public/annual04/204a04.rtf. In
addition, the American Psychiatric Association “supports initiatives which allow same-sex couples to adopt
and co-parent children and supports all the associated legal rights, benefits, and responsibilities which arise
from such initiatives.” American Academy of Pediatrics, News Release (February 14, 2002), available at
hcsm.org/sites/default/files/.../Positions%200n%20GLBT%20parents.pdf.

72 All Children Matter, supra note 52. In many jurisdictions, there is a shortage of adoptive parents, although
federal law has spurred states to move children into permanent homes more quickly. Adoption Questions &
Answers, supra note 54, at 2.

73 Human Rights Campaign, Issue: Adoption, http://www.hrc.org/issues/adoption.

74 Rudolph, supra note 61 (citing a 2007 study by the Williams Institute at UCLA).

75 Adoption Questions & Answers, supra note 54, at 2.

76 Id., at 3.

77 Id. For example, single parent adoption by LGBT individuals now happens in every New England state. Id.

78 Tulalip Tribal Code, §81.3.2.4(A)(1), http://www.tulaliptribes-
nsn.gov/Portals/0/pdf/departments/beda_chelh/bedachelh_youth_code.pdf; Grand Ronde Tribal Code,
§7.16(b)(3)(A)(i), http://www.grandronde.org/uploadedfiles/webroot_content/
departments/tribal_court/tribal_court_packets/adoption%20packet.pdf. See also Colville Tribal Code, §5-2-
371, http://www.colvilletribes.com/media/files/5-2.pdf (a minor child may be adopted by “any adult
person...”)

79Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians, Tribal Code, §4-8-3,
http://ctclusi.org/sites/default/files/4-8.pdf.

80 Confederated Tribes of Siletz Indians, Juvenile Code, §8.039(c)(2),
http://www.ctsi.nsn.us/uploads/downloads/Ordinances/Juvenile%20Code%20Final%2007-16-10.pdf.

81 LGBT Adoptive and Foster Parenting, supra note 60.

82 OR. REV. STAT. §109.309(1) (“Any person may petition the circuit court for leave to adopt another
person...”); Wash. Rev. Code § 26.33.140; N.J. STAT. ANN,, § 9:3-43; VT. STAT. ANN. TIT. 15A § 1-102(A); D.C.
CoDE § 16-302.

83 See, e.g., ALASKA STAT. § 25.23.020; ARIZ. REV. STAT. § 8-103; Co. REV. STAT. § 19-5-202; ALA. CODE § 26-10A-5;
ME. REV. STAT. ANN tit. 18-A § 9-301; N.Y. DoM. REL. § 110.

84 Adoption Questions & Answers, supra note 54, at 3 (citing Adoption of M.A., 930 A.2d 1088 (2007)
(permitting lesbian couple to proceed with adoption; In re M.M.D., 662 A.2d 837 (D.C. 1995) (joint adoption
petitions by unmarried couples, both opposite- and same-sex, should be granted or rejected on a case-by-case
basis, based on the best interest of the child); In the Matter of Jacob, 660 N.E.2d 397 (N.Y. 1995) (“the state’s
adoption law ‘does not prohibit adoption by a couple, neither of whom is a biological parent.””). For example,
in 2007, the Maine Law Court ruled that Maine’s adoption law allows joint petitions by unmarried couples,
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regardless of whether the couple is adopting from the state or forming a legal relationship between the child
and the second parent. Id., at 14 (citing Adoption of M.A., 930 A.2d 1088 (Me. 2007)).

85 These states include: Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Hawaii,
Illinois, Indiana, lowa, Maine, Maryland, Massachusetts, Minnesota, Nevada, New Hampshire, New Jersey,
New York, Oregon, Rhode Island, Vermont and Washington. Human Rights Campaign, Parenting Laws: Joint
Adoption, http://www.hrc.org/files/assets/resources/parenting_joint-adoption_062013.pdf.

86 Id., at 3.
87 LGBT Adoptive and Foster Parenting, supra note 60.
88 N.Y. CoMP. CODES R. & REGS tit. 18, § 421.16(h)(2), http://www.dos.ny.gov/info/nycrr.html.

89 Oregon DHS, Adoption frequently asked questions,
http://www.oregon.gov/dhs/children/fosteradopt/pages/adopt/faq.aspx (emphasis added). Similarly,
according to the Vermont Department of Children and Families, to apply to adopt a child: “You must be at
least 21 years old. You can be single, married, living with a partner, or joined through a civil union. You can
live in a house or apartment, but you must have enough room to house a child. You must have sufficient
income to support your family. Applications are considered regardless of race, ethnicity, gender, religion, or
sexual orientation.” Vt. Dep’t of Children and Families, Who Can Apply, http://dcf.vermont.gov/projectfamily/
adopting/who. See also Wa. Dep’t of Social and Health Services, Adoption in Washington State, at 4,
http://www.dshs.wa.gov/pdf/Publications/22-1096.pdf) (stating that same-sex couples can adopt a child). In
addition, Connecticut’s Department of Children and Families website states: “Foster care and adoption by
same gender couples (both married and those couples living in the same household) is permissible and
supported.” Conn. Dep’t of Children and Families, Frequently Asked Questions,
http://www.ct.gov/dcf/cwp/view.asp?a=2561&Q=314314#Samegender.

90 N.J. ADMIN. CODE 10:121C-2.6(a), http://www.njcpac.org/admin.asp?uri=2081&action=15&di=
143&ext=pdf&view=yes. See also Matter of Adoption of Two Children by H.N.R., 666 A.2d 535 (N.]. Super. Ct.
App. Div. 1995) (finding that DYFS is prohibited from discriminating against prospective adoptive parents on
the basis of sexual orientation). See also MD. CODE REGS. 07.05.03.09(A)(2),
http://www.dsd.state.md.us/comar/getfile.aspx?file=07.05.03.09.htm (an individual's application to be an
adoptive parent may not be denied due to “the applicant’s or adoptive child’s race, color, culture, national
origin, sexual orientation, or ethnic heritage”).

91 NEV. ADMIN. CODE 127.351, http://www.leg.state.nv.us/nac/NAC-127.html.

92 Human Rights Campaign, Parenting Laws: Joint Adoption,
http://www.hrc.org/files/assets/resources/parenting_joint-adoption_062013.pdf.

93 “According to a report by the Williams Institute, in 2007 there were 270,000 children in the United States
who lived with same-sex couples. Of these, one-quarter, or 65,000, were adopted.” LGBT Adoption, supra note
57 (citing Adam Romero, Census Snapshot, Williams Institute, December 2007).

94 Katharine Swan, All About Second Parent Adoptions for Gay Families,
http://www.therainbowbabies.com/SecondParentAdoption.html

95 For example, if a child is born using donor insemination, the partner of the birth mother may be a legal
stranger to the child, despite acting as a parent from birth. Swan, supra note 94.

9% For a more detailed discussion of the issues involved in assisted reproductive technologies, see Susan
Frelich Appleton, Presuming Women: Revisiting the Presumption of Legitimacy in the Same-Sex Couples Era, 86
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B.U.L.Rev. 227-294 (2006); In re Parentage of Robinson, 890 A.2d 1036 (N.]. Super. Ct. Ch. Div. 2005); Della
Corte v. Ramirez, 81 Mass. App. Ct. 906 (2012); Adoption Questions & Answers, supra note 54

97 Id.

98 Id.

99 Adoption Questions & Answers, supra note 54, at 9.
100 Jd,, at 11-12.

101 All Children Matter, supra note 52.

102 Adoption Questions & Answers, supra note 54, at 11-12 (citing Adoption of Tammy, 416 Mass. 205, 215
(1993)).

103 For example, in states that recognize same-sex marriages, “a child born during a marriage is presumed to
be the child of both spouses, including a child born to a married woman with the use of donor sperm, who is
presumed to be the child of the ‘husband,’ and therefore presumably of the partner.” Marriage: Tips and
Traps, supra note 9 (citing MASS. GEN. LAWS ch. 209C, § 6). However, this presumption does not provide the
same level of protection as a family would gain by going through the legal process of jointly adopting a child
born during the marriage. For more discussion of the presumption of paternity, see, e.g.,, Lambda Legal,
Gartner v. Newton, http://lambdalegal.org/in-court/cases/gartner-v-newton; Zack Ford, lowa Judge: Both
Same-Sex Parents’ Names Belong On Birth Certificates (January 5, 2012),
http://thinkprogress.org/lgbt/2012/01/05/398283 /iowa-judge-both-same-sex-parents-names-belong-on-
birth-certificates/.

104 Adoption Questions & Answers, supra note 54, at 12. For example, in Miller-Jenkins v. Miller-Jenkins, Janet
and Lisa, parties to a civil union in Vermont, had a child named Isabella. Janet did not adopt Isabella, and
when Janet and Lisa separated, Lisa moved to Virginia and used the lack of an adoption—and Virginia’s laws
hostile to same-sex relationships—to prevent Janet from having contact with Isabella. The resulting litigation,
which began in 2004, has involved two state Supreme Courts, and made several trips to the U.S. Supreme
Court. Id.

105 Jd. at 11-12.
106 Id. (citing Coparent or Second-Parent Adoption by Same-Sex Parents, supra note 52, at 339-40).

107 Human Rights Campaign, American Bar Association, http://preview.hrc.org/issues/1590.htm (quoting the
American Bar Association’s position statement).

108 Confederated Tribes of Siletz Indians, Juvenile Code, §8.039(c)(2),
http://www.ctsi.nsn.us/uploads/downloads/Ordinances/Juvenile%20Code%20Final%2007-16-10.pdf.

109Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians, Tribal Code, §4-8-3(b),
http://ctclusi.org/sites/default/files/4-8.pdf.

110 National Gay and Lesbian Task Force, Second-Parent Adoption in the U.S.,
http://www.outfront.org/files/pg332/Secondparentadoption.pdf (citing CONN. GEN. STAT. § 45a-724(3)
(2004); VT. STAT. ANN. tit. 15A, § 1-102(b) (2004); COLO REV. STAT. §§ 19-5-203(1), 19-5-208(5), 19-5-
210(1.5), 19-5-211(1.5)(2007); Conn. sH.B. 5830, http://www.cga.ct.gov/2000/act/pa/2000PA-00228-
ROOHB-05830-PA.htm); CAL. FAM. CODE § 9000(f) (2004) (registered domestic partners only); Sharon S. v.
Superior Court of San Diego County, 73 P.3d 554 (Ca. 2003) (state’s adoption law extends to same-sex couples
not registered as domestic partners). In addition, “Appellate courts have ruled that state adoption laws
permit second-parent adoption in California, District of Columbia, Illinois, Indiana, Massachusetts, New
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Jersey, New York, and Pennsylvania.” Pawelski et al., supra note 9, at 349-364. See also Adoption Questions &
Answers, supra note 54, at 15 (citing numerous cases).

111 National Gay and Lesbian Task Force, Second-Parent Adoption in the U.S.,
http://www.outfront.org/files/pg332/Secondparentadoption.pdf. These states include: Alabama, Alaska,
Delaware, Hawaii, Illinois, Indiana, Massachusetts, New York, New Jersey, Pennsylvania, lowa, Louisiana,
Maryland, Minnesota, New Hampshire, Nevada, New Mexico, Oregon, Rhode Island, Tex as, Washington, and
West Virginia. Id.

112 National Gay and Lesbian Task Force, Second-Parent Adoption in the U.S.,
http://www.outfront.org/files/pg332/Secondparentadoption.pdf (citing In re Adoption of Luke, 640 N.W.2d
374 (Neb. 2002); In re Adoption of Doe, 719 N.E.2d 1071 (Ohio Ct. App. 1998); Interest of Angel Lace M., 516
N.W.2d 678 (Wis. 1994)).

113 Adoption Questions & Answers, supra note 54, at 9.
114 Id., at 2 (citing VT. STAT. ANN. TIT. 15A, §1-102(B)).
115 Co. HB 07-1330, http://www.state.co.us/gov_dir/leg_dir/olls/digest2007a/07digest.pdf.

116 Child Welfare Information Gateway, Stepparent Adoption,
https://www.childwelfare.gov/pubs/f_step.pdf#page=1&view=Introduction.

117 Nolo, Stepparent Adoptions, http://www.nolo.com/legal-encyclopedia/stepparent-adoptions-29643.html.

118 Movement Advancement Project, Foster and Adoption Laws, http://www.lgbtmap.org/equality-
maps/foster_and_adoption_laws.

119 Nolo, Stepparent Adoptions, http://www.nolo.com/legal-encyclopedia/stepparent-adoptions-29643.html.
See also, e.g., Cal. Family Code, §§ 9000-9007, http://www.leginfo.ca.gov/cgi-
bin/displaycode?section=fam&group=08001-09000&file=9000-9007; Mass. Gen. L. ch. 210; Confederated
Tribes of Siletz Indians, Juvenile Code, §8.039(c)(2),
http://www.ctsi.nsn.us/uploads/downloads/Ordinances/Juvenile%20Code%20Final%2007-16-10.pdf.

120 Swan, supra note 94.

121 Nancy Polikoff, Beyond (Straight and Gay) Marriage,
http://beyondstraightandgaymarriage.blogspot.com/2012/07 /where-can-child-have-three-parents.html.

122 Jan Lovett, Measure Opens Door to Three Parents, or Four (July 13,2012),
http://www.nytimes.com/2012/07 /14 /us/a-california-bill-would-legalize-third-and-fourth-parent-
adoptions.html?pagewanted=all.

123 Aaron Sankin, California Multiple Parents Bill: Proposed Legislation Would Allow Children To Have Three Or
More Parents (July 2, 2012), http://www.huffingtonpost.com/2012/07/02 /california-multiple-parents-
bill_n_1644613.html.

124 Co. HB 07-1330, http://www.leg.state.co.us/clics/clics2007a/csl.nsf/b404d50252f9
cdcf85256d6d000d18cb/ 02f7babc52f718bd87257268007869de/$FILE/wptemp.txt.

125 All Children Matter, supra note 52.

126 Human Rights Campaign, Laws and Regulations, http://www.hrc.org/laws-and-legislation/state. See id. for
a more complete discussion of state custody and visitation laws.
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127 See, e.g., Swinomish Tribal Code, §7-04.010 (“In any proceeding between parents under this Chapter, the
best interest of the child shall be the standard by which the Tribal Court determines and allocates parental
responsibilities. The Tribe recognizes the fundamental importance of the parent-child relationship and that
the relationship between the child and each parent should be fostered unless inconsistent with the best
interest of the child. The best interests of the child are served by a parenting arrangement that best maintains
a child’s emotional growth, tribal and cultural ties, health and stability, and physical care.”); Coquille Indian
Tribal Code, §743.100 (similar language); NY CLS DoM. REL. §70 (“In all cases there shall be no prima facie
right to the custody of the child in either parent, but the court shall determine solely what is for the best
interest of the child, and what will best promote its welfare and happiness, and make award accordingly.”);
MASS. GEN. LAWS, ch. 208, § 28; § 31 (“In making an order or judgment relative to the custody of children, the
rights of the parents shall, in the absence of misconduct, be held to be equal, and the happiness and welfare of
the children shall determine their custody. When considering the happiness and welfare of the child, the court
shall consider whether or not the child’s present or past living conditions adversely affect his physical,
mental, moral or emotional health.”).

128 Id. (citing In re Marriage of Collins, 51 P.3d 691 (Or. Ct. App. 2002)). The court reversed a trial court’s
modification of custody in favor of a heterosexual father, finding that the trial court relied too heavily on a
non-exhibitionist display of intimacy (kissing in bed) between the child’s mother and her same-sex partner.
See also Id., citing A. v. A., 514 P.2d 358 (Or. Ct. App. 1973) (refusing to modify a lower court’s award of
custody to a gay father, finding that there was no evidence that the children were exposed to deviant sexual
acts or that the welfare of the children was being adversely affected in any substantial way by their father’s
sexual orientation.); In re Marriage of Ashling, 599 P.2d 475 (Or. Ct. App. 1979) (“finding that a visitation
agreement that restricted the mother’s visitation to ‘times and places that petitioner does not have with her,
in her home, or around the children, any lesbians,” was not justified. The court reasoned that as long as the
mother’s sexual life remained discreet, regardless of her sexual orientation, there was no reason to restrict
visitation.”).

129 Laws and Regulations, supra note 127 (citing Paul C. v. Tracy C., 209 A.D.2d 955 (N.Y. App. Div. 1994)). See
also Bezio v. Patenaude, 410 N.E.2d 1207 (Mass. 1980) (“Natural parents should be denied custody only if
they are unfit to further the welfare of their children. ... In the total absence of evidence suggesting a
correlation between the mother’s homosexuality and her fitness as a parent, we believe that the [trial] judge’s
finding that a lesbian household would adversely affect the children to be without basis in the record.”).

130 American Civil Liberties Union and the National Center for Transgender Equality, Protecting the Rights of
Transgender Parents and Their Children: a Guide for Parents and Lawyers, at 5,
http://www.aclu.org/transgender-parent-guide. Sadly, we know that Two Spirit people who identify as
transgender are far more likely to face obstacles as parents within our legal system due to transphobia. While
we are not able to cover the full scope of those challenges in this Toolkit, the American Civil Liberties Union
(ACLU) and the National Center for Transgender Equality (NCTE) have co-authored a short guide for
transgender parents and their children. See American Civil Liberties Union and the National Center for
Transgender Equality, Protecting the Rights of Transgender Parents and their Children: A Guide for Parents and
Lawyers, https://www.aclu.org/transgender-parent-guide.

131 American Bar Association, Sexual Orientation as a Factor in Child Custody & Visitation Cases (1995),
http://www.americanbar.org/groups/child_law/policy/child_custody_and_support.html.

132 D.C. CODE § 16-914(a)(1)(A), http://government.westlaw.com/linkedslice /default.asp?SP=DCC-1000.
133 See, e.g., DC Code: § 16-831.03, http://dccode.org/simple/sections/16-831.03.html.

134 See, e.g., Jill L. Mullins, Washington’s Recognition of Non-Biological Parental Relationships (January 15,
2012), http://www.mckinleyirvin.com/blog/child-custody/washingtons-recognition-of-non-biological-
parental-relationships/ (describing In re the Parentage of L.B., in which the Washington Supreme Court
created a new legal doctrine, entitled “de facto parentage” that permits non-biological parents to establish
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their parental rights to their children and seek custody or residential time with them. The case involved two
lesbian partners who, during the course of a lengthy, committed relationship, decided to use artificial
insemination to conceive a child. One partner carried and gave birth to the child, L.B., but both partners cared
for L.B. equally, and L.B. referred to each of them as her mother. When the couple decided to end their
relationship, the partner who had birthed L.B. denied her ex-partner any access to L.B., arguing that she had
no legal relationship with the child and thus had no right to ever see her again. The court disagreed,
recognizing the rights of non-biological parents for the first time, and finding that a biological parent is able to
seek child support from a de facto parent if that biological parent is the primary residential parent of the
children); ACLU, U.S. Supreme Court Declines Lesbian 'De-Facto Parent' Case, Letting Landmark Gay Family
Decision Stand (October 10, 2000), https://www.aclu.org/Igbt-rights_hiv-aids/us-supreme-court-declines-
lesbian-de-facto-parent-case-letting-landmark-gay-fam (describing M.].B. v. V.C., which involved twins who
were raised jointly by their biological mother and her partner (V.C.), who raised the children together until
their breakup. An appellate court granted V.C. the right to visitation with the twins, a decision upheld by the
New Jersey Supreme Court, which outlined broad standards for non-biological parents recognizing that
"psychological parenthood" could entitle them to visitation or custody of children).

135 DC Code: § 16-831.01, http://dccode.org/simple/sections/16-831.01.html. See also 2013 California Rules
of Court, Rule 5.502(10), http://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_502 (“De
facto parent’ means a person who has been found by the court to have assumed, on a day-to-day basis, the
role of parent, fulfilling both the child's physical and psychological needs for care and affection, and who has
assumed that role for a substantial period”).

136 Jessica Arons, Future Choices: Assisted Reproductive Technologies and the Law (December 17, 2007),
http://www.americanprogress.org/issues/women/report/2007/12/17 /3728 /future-choices-assisted-
reproductive-technologies-and-the-law/.

137 Tulalip Tribes, Paternity and Child Support Code, §86.1.8(a), http://www.tulaliptribes-
nsn.gov/Portals/0/pdf/departments/child_support_enforcement/child_support_code.pdf.

138 Northern Arapaho Family Support Ordinance, Title 10, §502,
http://www.northernarapaho.com/sites/northernarapaho.com/files/NA%20Code%20Title%2010%20Fami
ly%20Support%205-13-08.pdf; Swinomish Tribal Community, Domestic Relations Code, § 7-05.050,
http://www.narf.org/nill/Codes/swinomishcode/7_5.pdf; Laws of the Confederated Salish and Kootenai
Tribes, Codified, § 3-1-209, www.cskt.org/gov/docs/CSKT.Laws.Codified.2013.docx; Bishop Paiute Tribe,
Paternity Ordinance No.93-02, §V],
http://www.bishoppaiutetribe.com/assets/ordinances/Paternity%200rdinance.pdf.

139 DC Code: § 16-831.01, http://dccode.org/simple/sections/16-831.01.html. See also 2013 California Rules
of Court, Rule 5.502(10), http://www.courts.ca.gov/cms/rules/index.cfm?title=five&linkid=rule5_502;
Delaware Code, Title 13, § 8-201, http://delcode.delaware.gov/title13/c008/sc02 /index.shtml.

140 [,GBT Families: Facts at a Glance (October 2011),
http://www.americanprogress.org/issues/2011/10/pdf/all_children_facts.pdf.

141 LGBT Adoptive and Foster Parenting, supra note 60; Pawelski et al., supra note 9, at 349-364. However,
Arkansas’ regulation prohibiting gay and lesbian foster parenting was declared unconstitutional in December
2004. Id. In addition, in February 2006, a Missouri court overturned a state policy prohibiting foster
parenting by gay and lesbian individuals and/or same-gender couples. Id.

142 I,

143 LGBT Adoptive and Foster Parenting, supra note 60.
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144 National Center for Lesbian Rights, AB 458 FACT SHEET: California Foster Care Non-Discrimination Act,
http://www.nclrights.org/site/DocServer/ab458_fact_sheet.pdf?docID=1321.

145 Omaha Tribe of Nebraska, Ordinance No. 04-98 of the Omaha Tribal Council (9-23-04), Title 24, §24-1-1,
http://omaha-nsn.gov/wp-content/uploads/2013/08/Title-24-Foster-Home-Licensing-Standards.pdf.

146 Hoopa Valley Tribe, Child / Family Assistance Code, §14.19.06,
http://www.narf.org/nill/Codes/hoopacode/Title%2014%20Child%20Family%20Assistance%20Code%20]
une%2019%202008.pdf.

147 Id
148 Rudolph, supra note 61.

149 Child Welfare League of America, CWLA Best Practice Guidelines: Serving LGBT Youth in Out-of-Home Care
(2006), http://www.nclrights.org/site/DocServer/bestpracticeslgbtyouth.pdf?docID=1322. See also Rudolph,
supra note 61 (noting that a higher percentage of LGBT youth exist in the child welfare system and among
those living on the streets than would be expected based on the estimated percentage of LGBT people in the
general population).

150 North American Council on Adoptable Children, NACAC Position Statements: LGBTQ Children and Youth in
Foster Care, http://www.nacac.org/policy/positions.html#LGBTQyouth. Many LGBTQ youth have entered the
foster care system due to their family or their culture’s reaction to their sexual orientation or gender identity.

151 Id
152 CWLA Best Practice Guidelines, supra note 149.

153 Rudy Estrada and Jody Marksamer, The Legal Rights of Young People in State Custody: What Child Welfare
and Juvenile Justice Professional Need to Know When Working with LGBT Youth,
http://www.nclrights.org/legal-help-resources/resource/the-legal-rights-of-young-people-in-state-custody-
what-child-welfare-and-juvenile-justice-professionals-need-to-know-when-working-with-lgbt-youth/.

154 North American Council on Adoptable Children, NACAC Position Statements: LGBTQ Children and Youth in
Foster Care, http://www.nacac.org/policy/positions.html#LGBTQyouth.

155 North American Council on Adoptable Children, NACAC Position Statements: LGBTQ Children and Youth in
Foster Care, http://www.nacac.org/policy/positions.html#LGBTQyouth.

156 Hoopa Valley Tribe, Child/Family Assistance Code, §14.19.06(23),
http://www.narf.org/nill/Codes/hoopacode/Title%2014%20Child%20Family%20Assistance%20Code%20]
une%2019%202008.pdf.

157 Estrada et. al, supra note 153.

158 Alameda Co. Soc. Serv. Agency, Department of Children and Family Services LGBT Policy,
http://pathwaytohome.org/adoption/LGBTPolicyFinalapproved3-6-07.pdf. See also Children’s Aid Soc. of
Toronto, Board Governance Policy: Equitable Child Welfare Services Relating to Sexual Orientation and Gender
Identity/Expression, http://www.torontocas.ca/files/Equitable%20Child%20Welfare%20Serv%20Rel.%20S-
0%20&%20Gender%20Policy.adopted.mar-08.pdf.

159 City of N.Y., Div. of Child Prot. (2009),
http://www.hunter.cuny.edu/socwork/nrcfcpp/info_services/assessing_safety_LGBT_youth_signed_052200
9.pdf. Similarly, “Connecticut policy provides: ‘The Department of Children and Families has an obligation to
ensure fair, equal, and non-discriminatory treatment of all individuals who identify themselves as Lesbian,
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Gay, Bisexual, Transgender, Questioning and Intersex...” This policy, and others like it in Illinois and
Massachusetts, as well as in the cities of New York and Los Angeles, serve as clear statements of support for
LGBT youth and demonstrate a commitment to providing non-discriminatory care.” Estrada et. al, supra note
153.

160 California, AB 458: California Foster Care Non-Discrimination Act, http://www.leginfo.ca.gov/pub/03-
04 /bill/asm/ab_0451-0500/ab_458_bill_20030908_chaptered.html.

161 Qut of Home Youth Advocacy Council, Creating Inclusive Services for LGBT Youth in Out of Home Care
Training Resources, at 10 (March 2007),
http://www.nclrights.org/site/DocServer/Preface_OHYAC_training FINAL.pdf?docID=2921.

162 Id., at 28.
163 Id., at 38-39.
164 Human Rights Campaign, Pass EDNA Now, http://sites.hrc.org/sites/passendanow/index.asp.

165 ACLU, Employment Non-Discrimination Act, http://www.aclu.org/hiv-aids_lgbt-rights/employment-non-
discrimination-act.

166 Human Rights Campaign, What is EDNA?, http://sites.hrc.org/sites/passendanow/learn_more.asp.

167 Crosby Burns and Jeff Krehely, Gay and Transgender People Face High Rates of Workplace Discrimination
and Harassment (June 2, 2011),
http://www.americanprogress.org/issues/lgbt/news/2011/06/02/9872/gay-and-transgender-people-face-
high-rates-of-workplace-discrimination-and-harassment/.

168 Crosby Burns and Jeff Krehely, Gay and Transgender People Face High Rates of Workplace Discrimination
and Harassment (June 2, 2011),
http://www.americanprogress.org/issues/lgbt/news/2011/06/02/9872/gay-and-transgender-people-face-
high-rates-of-workplace-discrimination-and-harassment/; Injustice at Every Turn: A Look at American Indian
and Alaska Native Respondents in the National Transgender Discrimination Survey,
http://www.thetaskforce.org/downloads/reports/reports/ntds_native_american_2.pdf.

169 Crosby Burns and Jeff Krehely, Gay and Transgender People Face High Rates of Workplace Discrimination
and Harassment (June 2, 2011),
http://www.americanprogress.org/issues/lgbt/news/2011/06/02/9872/gay-and-transgender-people-face-
high-rates-of-workplace-discrimination-and-harassment/.

170 Badgett, supra note 13. In addition, the gap in differential treatment of gay male job applicants was
significantly smaller in states or local areas with nondiscrimination laws that included sexual orientation:
8.7% received invitations compared with 5.3% in states without such protections. However, the heterosexual
applicants still received more favorable treatment than their gay counterparts. Id.

171 [,

172 Id. “A key link between policies and productivity is disclosure of one’s sexual orientation. Many studies
have demonstrated that fear of discrimination keeps LGB workers, particular from revealing their sexual
orientation in the workplace... Studies find that people who have come out report lower levels of anxiety, less
conflict between work and personal life, greater job satisfaction, more sharing of employers’ goals, higher
levels of satisfaction with their co-workers, more self-esteem, and better physical health. So when fear of
discrimination causes LGB employees to conceal their sexual orientation or gender identity, employers
experience negative costs along with LGB people themselves. The time as well as social and psychological
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energy that is required to maintain a hidden identity would, from an employer’s perspective, be better used
on the job.” Id.

173 Id
174 What is EDNA?, supra note 166.
175 Badgett, supra note 13.

176 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /fag-health-insurance-needs-for-
transgender-americans/.

177 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /fag-health-insurance-needs-for-
transgender-americans/.

178 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /fag-health-insurance-needs-for-
transgender-americans/.

179 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /faq-health-insurance-needs-for-
transgender-americans/.

180 The Affordable Care Act: Real Benefits for LGBT People (09/06/2013),
http://www.huffingtonpost.com/sean-cahill/the-affordable-care-act-real-benefits-for-Igbht-
people_b_3867921.html. In addition to prohibiting public and private health insurers from discriminating on
the basis of sexual orientation, gender identity or HIV status, the Affordable Care Act will improve access to
health care for LGBT people in other important ways, including:

* Subsidies will allow millions of low and middle-income people, including LGBT people, to afford to buy
health insurance. Same-sex partners in states that don't recognize same-sex relationships will have more
affordable insurance options.

¢ The Patient's Bill of Rights phases out annual and lifetime limits on coverage, ends preexisting condition
exclusions, and ends arbitrary rescission of insurance coverage, all of which are especially important for
transgender people and people living with HIV/AIDS.

* Preventive services, including HIV testing, depression screening, and tobacco use screening, which may
be particularly important to LGBT people, will be considered Essential Health Benefits and covered by
insurance.

The Secretary of Health and Human Services is authorized to expand the collection of sexual orientation and

gender identity data on national health surveys, which will provide greater understanding of LGBT health

issues. Id.

181 Other expert associations that have identified transgender health care as being medically necessary
include the American Psychological Association, the American Psychiatric Association, the American Academy
of Family Physicians, the American Congress of Obstetricians and Gynecologists, the Endocrine Society, the
National Association of Social Workers, and the World Professional Association for Transgender Health.
Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /faqg-health-insurance-needs-for-
transgender-americans/.

182 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /faqg-health-insurance-needs-for-
transgender-americans/.
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183 NOTE: “Removing transgender-specific exclusions also does not prohibit plans from denying coverage for
services that are not medically necessary, that are experimental, or that are comparatively more expensive
than other treatments.” Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for
Transgender Americans, http://www.americanprogress.org/issues/Igbt/report/2012/10/03 /40334 /faq-
health-insurance-needs-for-transgender-americans/.

184 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /fag-health-insurance-needs-for-
transgender-americans/.

185 ACLU, Know Your Rights - Transgender People and the Law, https://www.aclu.org/translaw.

186 Andrew Cray and Kellan Baker, (October 3, 2012), FAQ: Health Insurance Needs for Transgender Americans,
http://www.americanprogress.org/issues/lgbt/report/2012/10/03 /40334 /faq-health-insurance-needs-for-
transgender-americans/.

187 Insurance Gender Non-Discrimination Act, AB 1586, http://www.leginfo.ca.gov/pub/05-
06/bill/asm/ab_1551-1600/ab_1586_bill_20050929_chaptered.html.

188 Shoshone-Bannock Tribes, Worker Protection Ordinance, §401,
http://www.shoshonebannocktribes.com/tero/PDF/Worker%Z20Protection%200rdinance.PDF (emphasis
added).

189 Mandan Hidatsa and Arikara Nation, Employment Rights and Contracts Preference Ordinance, §206(a),
http://mhatero.com/attachment/cms/AXT_3_IL6].pdf. See also Poarch Creek Indians, Tribal Employment
Rights Ordinance, §33-4-1, http://www.poarchcreekindians.org/ms/pdf/11/0822_tero.pdf (“The Tribal
Council finds ... [t]he practice of unfair discrimination in employment against properly qualified individuals
by reason of their age, race, creed, color, disability, marital status, sex, national origin, ancestry, sexual
orientation, arrest record, conviction records, membership in the national guard, or any other reserve
component of the military forces of the United States adversely affects the welfare of the Reservation and
deprives those individuals of the earnings that are necessary to maintain a just and decent standard of
living.”).

190 Stockbridge-Munsee Tribe, Employee Rights Ordinance, § 53.3, http://mohican-
nsn.gov/Departments/Legal/Ordinances/Ch%2053%20Employee%20Rights.pdf (emphasis added).

191 See, e.g., Tulalip Tribes, Tribal Employee Rights Ordinance, http://www.tulaliptero.com/; Bishop Paiute
Tribe, Tribal Employee Rights Ordinance, http://bishoptero.com/PDFs/TERO%Z20Reference%20Guide.pdf
(emphasis added).

192 What is EDNA?, supra note 166. The following states protect against employment discrimination on the
basis of both sexual orientation and gender identity: California, Colorado, Connecticut, District of Columbia,
Hawaii, Illinois, lowa, Maine, Massachusetts, Minnesota, New Jersey, New Mexico, Nevada, Oregon, Rhode
Island, Vermont, and Washington. In addition to the states listed above, the following states prohibit
discrimination based on sexual orientation: Delaware, Maryland, New Hampshire, New York, and Wisconsin.
Human Rights Campaign, Why is it needed?, http://sites.hrc.org/sites/passendanow/why_is_it_needed.asp.

193 Id.

194 Employment Non-Discrimination Act (H.R. 1397 & S. 811),
http://www.govtrack.us/congress/bills/112/hr1397 /text. ENDA was introduced in the 112th Congress on
April 6, 2011 by Representative Barney Frank in the House (H.R. 1397) and on April 13, 2011 by Senator Jeff
Merkley in the Senate (S. 811). The U.S. Senate Committee on Health, Education, Labor and Pensions hosted a
committee hearing on ENDA on June 12, 2012.

The legal information provided on this page is provided for educational purposes. This information is 153
not legal advice. We do not warrant that this information is current or comprehensive.



Tribal Equity Toolkit ENDNOTES

195 What is EDNA?, supra note 166. EDNA “is closely modeled on existing civil rights laws, including Title VII of
the Civil Rights Act of 1964 and the Americans with Disabilities Act. The bill explicitly prohibits preferential
treatment and quotas and does not permit disparate impact suits. In addition, it exempts small businesses,
religious organizations and the military, and does not require that domestic partner benefits be provided to
the same-sex partners of employees.” Id. See also U.S. Department of Labor Wage and Hour Division,
Administrator’s Interpretation No. 2010-3: Clarification of the Definition of “son or daughter” in Family and
Medical Leave Act (June 22, 2010),
http://www.dol.gov/whd/opinion/adminIntrprtn/FMLA/2010/FMLAAI2010_3.pdf; Barack Obama,
Memorandum: Federal Benefits and Non-Discrimination (June 17, 2009),
http://www.whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-Executive-Departments-and-
Agencies-on-Federal-Benefits-and-Non-Discrimination-6-17-09/.

196 Oregon Equality Act, Pub. L. No. 100, Or. S.B. 2 (2007),
http://www.leg.state.or.us/07reg/measures/sb0001.dir/sb0002.intro.html.

197 California Fair Employment and Housing Act, http://finduslaw.com/california-fair-employment-housing-
act-feha-government-code-12900-12996; California Civil Rights Act of 2007,
http://www.leginfo.ca.gov/pub/07-08/bill/asm/ab_0001-0050/ab_14_bill_20070919_enrolled.pdf;
California Equal Benefits Ordinance, ftp://leginfo.public.ca.gov/pub/03-04/bill/asm/ab_0001-
0050/ab_17_bill_20031011_chaptered.pdf.

198 Co. S.B. 07-025: An Act Concerning the Expansion of Employment Non Discrimination Protections, and
Making an Appropriation Therefor, http://www.state.co.us/gov_dir/leg_dir/olls/sl2007a/s1_295.pdf.

199 Blackfeet Nation, The Blackfeet Tribal Employment Rights Ordinance & Safety Enforcement Act of 2009,
http://www.btero.com/blackfeet_tero_2010.pdf.

200 Nottawaseppi Huron Band of the Potawatomi, Fair Employment Practices Code,
http://www.nhbpi.com/pdfs/legal/Title%20V-
02%20Fair%20Tribal%20Employment%20Practices%20Code.pdf.

201 California Fair Employment and Housing Act, http://finduslaw.com/california-fair-employment-housing-
act-feha-government-code-12900-12996; California Civil Rights Act of 2007,
http://www.leginfo.ca.gov/pub/07-08/bill/asm/ab_0001-0050/ab_14_bill_20070919_enrolled.pdf;
California Equal Benefits Ordinance, ftp://leginfo.public.ca.gov/pub/03-04/bill/asm/ab_0001-
0050/ab_17_bill_20031011_chaptered.pdf.

202 ,isa Mottet and Justin Tanis, Opening the door to the inclusion of transgender people: The Nine Keys to
Making Lesbian, Gay, Bisexual and Transgender Organizations Fully Transgender-Inclusive, 56-57,
http://transequality.org/Resources/opening_the_door.pdf

203 Center for American Progress. Why We Need Protections in Housing, Health Care, and Public
Accommodations, http://www.americanprogress.org/issues/lgbt/report/2011/07/19/9927 /gay-and-
transgender-discrimination-outside-the-workplace/.

204 Center for American Progress, Gay and Transgender Discrimination Outside the Workplace,
http://www.americanprogress.org/issues/lgbt/report/2011/07/19/9927 /gay-and-transgender-
discrimination-outside-the-workplace/.

205 Gay Couples Face Rental Discrimination, Study Finds (June 19, 2013), http://abcnews.go.com/Business/gay-
lesbian-couples-suffer-rental-discrimination/story?id=19438537. “Straight couples were favored over gay
male couples 15.9 percent of the time; straight couples were favored over lesbians 15.6 percent of the time,
according to the study. The study measured the treatment same-sex couples received from rental agents
when making email inquiries about apartments advertised online, as compared to straight couples.” Id.
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206 Human Rights Campaign, Housing for LGBT People: What You Need to Know About Property Ownership and
Discrimination, http://www.hrc.org/resources/entry/housing-for-lgbt-people-what-you-need-to-know-
about-property-ownership-and.

207 Injustice at Every Turn: A Look at American Indian and Alaska Native Respondents in the National
Transgender Discrimination Survey,
http://www.thetaskforce.org/downloads/reports/reports/ntds_native_american_2.pdf.

208 Injustice at Every Turn: A Look at American Indian and Alaska Native Respondents in the National
Transgender Discrimination Survey,
http://www.thetaskforce.org/downloads/reports/reports/ntds_native_american_2.pdf.

209 Center for American Progress, supra note 206.
210 Id

211 Philadelphia Commission on Human Relations, Public Accommodations Discrimination,
http://www.phila.gov/HumanRelations/DiscriminationAndEnforcement/WhatlsDiscrimination/Pages/Publi
cAccommodationsDiscrimination.aspx.

212 http://www.americanprogress.org/issues/Igbt/report/2011/07/19/9927 /gay-and-transgender-
discrimination-outside-the-workplace/ (citing Sexual Orientation and Housing Discrimination in Michigan, A
Report of Michigan’s Fair Housing Centers).

213 http://www.americanprogress.org/issues/Igbt/report/2011/07/19/9927 /gay-and-transgender-
discrimination-outside-the-workplace/ (citing Sexual Orientation and Housing Discrimination in Michigan, A
Report of Michigan’s Fair Housing Centers).

214 Tribal Court Clearinghouse, Model Tribal Housing Code, §1-4-4(F), http://www.tribal-
institute.org/codes/overview.htm (emphasis added).

215 Coquille Indian Housing Authority, Request for Proposals, http://www.coquilletribe.org/documents/7-
RoofingRFPGroup6-3-BedroomTypeA06-22-12_000.pdf (emphasis added).

216 OR. REV. STAT. § 659A.403 (prohibiting discrimination in place of public accommodation on account of race,
color, religion, sex, sexual orientation, national origin, marital status or age).

217 WASH. REv. CODE § 49.60.130-175, 176, 178, 180, 190, 200, 215, 222-225, 300; WASH. ADMIN. CODE § 356-09-
020 (prohibiting discrimination based on sexual orientation in the areas of real property transactions, credit
and insurance and public accommodations. The definition of sexual orientation includes gender identity and
expression).

218 HAW. REV. STAT. §515-2 (prohibiting discrimination based on sexual orientation and gender identity in
employment, public accommodations and housing).

219 CAL. Gov. CoDE §§ 12920; 51; California Civil Rights Act of 2007 (prohibiting discrimination based on
gender identity, appearance and behavior in the areas of employment (public and private), housing, and
public accommodations).

220 Human Rights Campaign, HRC Statement on New HUD Non-Discrimination Regulations,
http://www.hrc.org/press-releases/entry/hrc-statement-on-new-hud-non-discrimination-regulations.

221 ACLU, LGBT Youth & Schools, https://www.aclu.org/Igbt-rights/lgbt-youth-schools.
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222 Gay, Lesbian & Straight Education Network, 2011 National School Climate Survey: LGBT Youth Face
Pervasive, But Decreasing Levels of Harassment, http://www.glsen.org/cgi-
bin/iowa/all/library/record/2897.html?state=research&type=research.

223 Human Rights Campaign, Student Non-Discrimination Act, http://www.hrc.org/laws-and-
legislation/federal-legislation/student-non-discrimination-act.

224 Gay, Lesbian & Straight Education Network, 2011 National School Climate Survey: LGBT Youth Face
Pervasive, But Decreasing Levels of Harassment, http://www.glsen.org/cgi-
bin/iowa/all/library/record/2897.html?state=research&type=research.

225 OQregon Safe Schools & Communities Coalition, Oregon schools tighten anti-bullying policies (June 10, 2013),
http://www.oregonsafeschools.org/wp-content/uploads/Safe-Schools-Press-Releasel.pdf.

226 “Discrimination often affects transgender and gender nonconforming students in particular ways that
prevent them from fully participating in the school environment and impacts their ability to learn.
Discrimination can take forms such as ignoring or failing to respond to ongoing bullying and harassment,
holding the student to strict or unreasonable applications of a school dress code that results in discipline and
may prevent them from attending class, preventing students from using appropriate restrooms, harassment
by teachers and staff, and even expulsion.” Gay, Lesbian, and Straight Education Network, Model District
Policy on Transgender and Gender Nonconforming Students,
http://transequality.org/Resources/Model%20District%20Trans%20and%20GNC%20Policy%20FINAL.pdf.

227 All Children Matter, supra note 52.

228 Injustice at Every Turn: A Look at American Indian and Alaska Native Respondents in the National
Transgender Discrimination Survey,
http://www.thetaskforce.org/downloads/reports/reports/ntds_native_american_2.pdf. In addition,
respondents who were harassed and abused by teachers show “dramatically worse health and other
outcomes compared to those who do not experience such abuse. Peer harassment and abuse also had highly
damaging effects.” Id. Nearly half of transgender students report regularly skipping school because of safety
concerns, clearly impacting their ability to receive an education, and nearly one in six (15%) of transgender
and gender nonconforming students face harassment so severe that they are forced to leave school.
Transgender students who experience high levels of harassment had grade point averages about half a grade
lower, and were also less likely to plan to go to college. Furthermore, the effects of school victimization may
extend into adulthood. LGBT young adults who were targeted with LGBT-biased bullying and victimization in
secondary school show elevated rates of depression, suicidal ideation, and risk for STDs and HIV. Gay,
Lesbian, and Straight Education Network, Model District Policy on Transgender and Gender Nonconforming
Students,
http://transequality.org/Resources/Model%20District%20Trans%20and%20GNC%20Policy%20FINAL.pdf.

229 2009 Oregon Safe Schools Implementation Toolkit, at 4,
http://www.oregonsafeschools.org/documents/safeschoolstoolkit.pdf.

230 Id.

231 Among these states are Washington, Oregon, California, Colorado, Minnesota, lowa, Illinois, Arkansas, N.
Carolina, Maryland, New Jersey, Rhode Island, Vermont, New Hampshire, and Maine. Laws and Regulations,
supra note 127.

232 ACLU, supra note 185.

233 Human Rights Campaign, Student Non-Discrimination Act, http://www.hrc.org/laws-and-
legislation/federal-legislation/student-non-discrimination-act.
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234 Qregon Equality Act, Pub. L. No. 100, Or. S.B. 2 (2007),
http://www.leg.state.or.us/07reg/measures/sb0001.dir/sb0002.intro.html; CAL. ED. CODE § 220,
http://codes.lp.findlaw.com/cacode/EDC/1/d1/1/2/3/s220; CONN. GEN. STAT. § 10-15¢,
http://www.cga.ct.gov/2011/pub/chap164.htm#Sec10-15c.htm; N.H. REV. STAT. § 193-F:1 et. seq.,
http://www.ndaa.org/pdf/Cyberbullying%?20-%20Schools%20and%20Public%20Libraries2011.pdf. See
also § 105 ILL. COMP. STAT. §5/27-23.7, http://ilga.gov/legislation/ilcs/fulltext.asp?DocName=010500050K27-
23.7; MINN. STAT. §363A.03 et seq., https://www.revisor.mn.gov/statutes/?id=363a.13.

235 Equal Access Act, 20 USC § 4071, http://www.law.cornell.edu/uscode/text/20/4071,
http://www.law.cornell.edu/uscode/text/20/4071.

236 Vancouver School Board, Lesbian, Gay, Bisexual, Transgender, Transsexual, Two-Spirit, Questioning Policy
(Feb. 2004), http://www.safeschoolscoalition.org/VancouverSchoolBoardLGBTTQ-POLICY-FEB2004.pdf;
Burnaby Board of Education, Policy # 5.45: Homophobia / Hererosexism,
http://www.lifesitenews.com/images/pdfs/burnaby_policy.pdf; School District No. 5, Sexual Orientation, §
3.35 (May 2, 2006),
http://bctf.ca/uploadedFiles/Social_Justice/Issues/Homophobia/SD5SexualOrientation.pdf.

237 Washington State, Policy No. 3207 Students - Prohibition of Harassment, Intimidation, and Bullying;
Procedure No. 3207P Prohibition of Harassment, Intimidation, and Bullying (December 2010),
http://www.safeschoolscoalition.org/lawpolicy-models.html.

238 ACLU, supra note 185.
239 Id

240 San Francisco Unified School District Policy, Article 5, SECTION: Non-Discrimination for Students and
Employees, http://www.transgenderlaw.org/college/sfusdpolicy.htm; Gay, Lesbian, and Straight
Education Network, Model District Policy on Transgender and Gender Nonconforming Students,
http://transequality.org/Resources/Model%20District%20Trans%20and%20GNC%20Policy%20FINAL.pdf.

241 Lesbian, Gay, Bisexual, and Transgender Health,
http://www.healthypeople.gov/2020/topicsobjectives2020/overview.aspx?topicid=25

242 Jeff Krehely, How to Close the LGBT Health Disparities Gap (December 21, 2009),
http://www.americanprogress.org/issues/2009/12 /pdf/lgbt_health_disparities.pdf

243 Center for American Progress, Gay and Transgender Discrimination Outside the Workplace,
http://www.americanprogress.org/issues/lgbt/report/2011/07/19/9927 /gay-and-transgender-
discrimination-outside-the-workplace/ (citing Sexual Orientation and Housing Discrimination in Michigan, A
Report of Michigan’s Fair Housing Centers).

244 HRC Issue Brief: HIV/AIDS and the LGBT Community, http://www.hrc.org/resources/entry/hrc-issue-
brief-hiv-aids-and-the-lgbt-community.

245 Felicia S. Hodge and Karabi Sinha, Safer Sexual Practices and HIV Screening Behavior among Rural
California American Indians, http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3102512/ (citing 2008 CDC
study).

246 [d.

247 National Gay and Lesbian Task Force, Aging, http://www.thetaskforce.org/issues/aging.
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248 The Aging and Health Report: Disparities and Resilience among Lesbian, Gay, Bisexual, and Transgender
Older Adults, http://caringandaging.org/wordpress/wp-content/uploads/2011/05/Full-Report-FINAL-11-
16-11.pdf.

249 National Gay and Lesbian Task Force, Aging, http://www.thetaskforce.org/issues/aging.

250 Center for American Progress, Gay and Transgender Discrimination Outside the Workplace,
http://www.americanprogress.org/issues/lgbt/report/2011/07/19/9927 /gay-and-transgender-
discrimination-outside-the-workplace/ (citing Sexual Orientation and Housing Discrimination in Michigan, A
Report of Michigan’s Fair Housing Centers).

251 Center for American Progress, Gay and Transgender Discrimination Outside the Workplace,
http://www.americanprogress.org/issues/lgbt/report/2011/07/19/9927 /gay-and-transgender-
discrimination-outside-the-workplace/ (citing Sexual Orientation and Housing Discrimination in Michigan, A
Report of Michigan’s Fair Housing Centers).

252 Lambda Legal, Health Care Fairness, http://www.lambdalegal.org/issues/health-care-fairness.

253 Lambda Legal, When Health Care Isn’t Caring: LGBT People of Color and People of Color Living with HIV,
http://www.lambdalegal.org/sites/default/files /publications/downloads/whcic-insert_lgbt-people-of-
color.pdf.

254 Id.
255 Id.
256 [d.

257 Klamath Tribal Health & Family Services, Patient Rights & Responsibilities,
http://www .klamathtribalhealth.org/wp-content/uploads/2013/06/Patient-Registration-Packet.pdf
(emphasis added).

258 Indian Health Service, Dental Clinic: San Jose,
http://www.ihs.gov/dentaldir/index.cfm?fuseaction=0utsideDirectory.displayfacility&fac_id=415&area=6&s
u=62 (emphasis added).

259 U.S. Dep’t of Health and Human Serv., Non-Discrimination Policy Statement (April 2011),
http://www.hhs.gov/asa/eeo/nondiscrimination/index.html (emphasis added).

260 Nolo, Health Care Antidiscrimination Laws Protecting Gays and Lesbians, http://www.nolo.com/legal-
encyclopedia/health-care-antidiscrimination-laws-protecting-32296.html. States prohibiting discrimination
based on gender identity include: California, lowa, Oregon, Colorado, Maine, Rhode Island, Minnesota,
Vermont, Hawaii, New Jersey, Washington, Illinois, and New Mexico, plus the District of Columbia. Id.

261 Nolo, Health Care Antidiscrimination Laws Protecting Gays and Lesbians, http://www.nolo.com/legal-
encyclopedia/health-care-antidiscrimination-laws-protecting-32296.html.

262 For more information about promoting equality in health care, see, e.g., the Joint Commission’s Advancing
Effective Communication, Cultural Competence, and Patient- and Family-Centered Care for the Lesbian, Gay,
Bisexual, and Transgender (LGBT) Community,
http://www.jointcommission.org/assets/1/18/LGBTFieldGuide_WEB_LINKED_VER.pdf.

263 Department of Health and Human Services, Centers for Medicare & Medicaid Services, Medicare and
Medicaid Programs: Changes to the Hospital and Critical Access Hospital Conditions of Participation to Ensure
Visitation Rights for All Patients (11/17/2010), http://www.lambdalegal.org/in-court/legal-
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docs/exec_us_20101117_hhs-changes-to-visitation-rights (citing memorandum available at:
http://www.whitehouse.gov/the-press-office /presidentialmemorandum-hospital-visitation.

264 Lambda Legal, HHS Releases Finalized Hospital Visitation Regs: Lambda Legal, NHeLP and GLMA say 'Good
First Step’, http://www.lambdalegal.org/news/us_20101117_hhs-hospital-visitation-regs (citing 42 CFR
Parts 482 and 485).

265 These states include California, Connecticut, Colorado, Delaware, District of Columbia, Hawaii, Illinois,
Iowa, Maine, Maryland, Massachusetts, Minnesota, Nevada, New Hampshire, New Jersey, New York, Oregon,
Rhode Island, Vermont and Washington. Human Rights Campaign, Hospital Visitation Laws,
http://www.hrc.org/files/assets/resources/hospital_visitation_laws_062013.pdf.

266 For example, in Wisconsin, a same-sex domestic partner has visitation rights in various health-care
settings, similar to the visitation rights afforded to a spouse. Howard A. Sweet, Matters Affected by Creation of
a Same Sex Domestic Partnership, 82 WISCONSIN LAWYER 11 (November 2009),
http://www.wisbar.org/AM/Template.cfm?Section=Search& TEMPLATE=/CM/ContentDisplay.cfm&CONTEN
TID=87323 (citing WIS. STAT. § 1392).

267 Human Rights Campaign, Hospital Visitation Laws,
http://www.hrc.org/files/assets/resources/hospital_visitation_laws_062013.pdf.

268 Gay and Lesbian Medical Association, Non-Discrimination Guidelines for Hospitals,
http://www.hrc.org/files/assets/resources/GLMA_-_Sample_Non-Discrimination_Policy.pdf.

269 Gay and Lesbian Medical Association, Non-Discrimination Guidelines for Hospitals,
http://www.hrc.org/files/assets/resources/GLMA_-_Sample_Non-Discrimination_Policy.pdf; Human Rights
Campaign, LGBT-Inclusive Definitions of Family, http://www.hrc.org/resources/entry/Igbt-inclusive-
definitions-of-family.

270 Oregon Health & Science University, Inclusive Policies and Practices,
http://www.ohsu.edu/xd/health/services/diversity-and-inclusion/inclusive-policies-and-practices/;
Northwestern Memorial Hospital, Patient Bill of Rights and Responsibilities,
http://www.nmh.org/ccurl/313/974/3953-12-Patient-Rights-2C-F.pdf; California Pacific Medical Center,
Patient Rights & Responsibilities, http://www.cpmc.org/services/pt_rights.html; Johns Hopkins, Patient Bill
of Rights and Responsibilities,
http://www.hopkinsmedicine.org/the_johns_hopkins_hospital/_docs/bill_of _rights.pdf.

271 Lambda Legal, Transgender Rights Toolkit: A Legal Guide for Trans People and Their Advocates,
http://www.lambdalegal.org/publications/trt_trans-aging-were-still-here.

272 For more about the Nursing Home Reform Act, see, e.g., Elder Parent Help, LLC, Rights Under the Nursing
Home Reform Act, http://www.elderparenthelp.com/rights-under-the-nursing-home-reform-act.

273 Bushyhead, supra note 24 (internal citations omitted).

274 “An advance directive is a written instruction, such as a living will or durable power of attorney for health
care... is designed to direct the health care of the patient to whom it applies. An advance directive takes effect
when the patient to whom it applies becomes incompetent to make medical decisions... If there is Tribal law
that governs advance directives, it will apply for those Tribal members living on that Tribe’s reservation.”
Indian Health Service, Indian Health Manual, §§3-26,
http://www.ihs.gov/ihm/index.cfm?module=dsp_ihm_pc_p3c26. We did not find any tribal laws regarding
advance directives or durable power of attorney for health care. In Oregon, however, a living will or advance
directive may be used to appoint a durable power of attorney to make health care decisions and dictate health
care instructions concerning life-sustaining treatment. OR. REV. STAT. Ch. 127; Bushyhead, supra note 24. An
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advance directive or living also permits tribal members to express their desire for traditional practices, such
as traditional burials and avoidance of autopsy, organ donation, embalming, or burial delays.

275 Jurisdictions differ regarding the order of priority for appointing a guardian or conservator. For example,
the Coquille Tribe grants priority to an incapacitated person’s parent, but permits the Tribal Court to appoint
someone other than the parent(s) upon a showing that the preference should be rebutted. Bushyhead, supra
note 24; Coquille Indian Tribe, Ch. 375 - Conservatorship and Guardianship Ordinance,
http://www.coquilletribe.org/documents/375Guardianship.pdf. The Court may appoint a “conservator
and/or guardian who is most suitable and willing to serve,” and may consider factors such as “the
relationship by blood or marriage of the proposed conservator and/or guardian of the proposed ward.” Id. In
contrast, the Uniform Guardianship and Protective Proceedings Act gives a spouse priority for letters of
guardianship, if the incapacitated person has not nominated a guardian or appointed a health care proxy. Id.
(citing Unif. Guardianship & Protective Proc. Act § 5-310, 811 U.L.A. 362-63 (Supp. 2008)). In another
approach, Washington permits any “suitable person over the age of eighteen years, or any parent under the
age of eighteen years or, if the petition is for appointment of a professional guardian, any individual or
guardianship service that meets any certification requirements established by the administrator for the
courts” to be appointed guardian of the person and/or the estate of an incapacitated person.” WAsH REV. CODE
§11.88.020(1). See also White Mountain Apache, Probate Code, http://www.wmat.nsn.us/Legal /Probate.html
(outlining preferences for the appointment of a guardian).

276 For example, in Wisconsin, a domestic partner can consent to organ donations from the deceased partner
and can authorize an autopsy of the deceased partner’s body. Sweet, supra note 264.

277 Key issues include the right of a same-sex partner to a share of intestate succession where the decedent
partner dies intestate, and the right to a forced share election against a will if disinherited. For example, in
Oregon, a decedent’s domestic partner would be considered the decedent’s “surviving spouse” for the
purpose of intestate succession. As the surviving spouse, the surviving partner would take priority over the
decedent’s other family (other than the decedent’s issue) in receiving a portion or all of the decedent’s
intestate estate. In Wisconsin, a surviving domestic partner has certain rights to select personal property and
may be can seek the assignment of the decedent’s property interest in the home the domestic partners
shared. Sweet, supra note 264 (citing 2009 Wis. AcT 28, §§3260; 3262 (amending WIs. STAT. §§861.21;
861.33). For an example of a BIA-approved tribal probate code, see Confederated Tribes of the Umatilla
Indian Reservation, Inheritance Code (April 7, 2008), http://www.umatilla.nsn.us/InheritanceCode.pdf.

NOTE: The American Indian Probate Reform Act “may find its way into the analysis of same-sex couple
spousal rights when [tribes] whose members own ‘trust and restricted lands,” pass laws allowing same-sex
marriage. In these cases, the AIPRA, as an Act of Congress, discriminates against same-sex spouses by
employing the federal definition of spouse for intestate succession.” Bushyhead, supra note 24 (citing 1 U.S.C.
§7;25U.S.C. § 2206(a)(2)).

278 For example, in Wisconsin, a surviving same-sex domestic partner may, maintain a wrongful death action,
receive death benefits if the deceased partner was Kkilled as a crime victim and/or was a police officer or
firefighter killed in the line of duty, receive victim compensation if the deceased partner was killed or injured
while trying to prevent a crime or while assisting a law enforcement officer, and file worker’s compensation
death claims similar to those available to a surviving spouse. Sweet, supra note 264 (citing 2009 Wis. ACT 28,
§§ 2159; 3269; 3357-3359).

279 “Regardless of whether the decedent spouse executed a will before his/her death, the surviving spouse
may still be entitled to benefits such as wage benefits, spousal allowance, and homestead rights. First, a
surviving spouse has a right to recover wages earned by his/her deceased spouse but not yet paid for, in an
amount not exceeding $10,000. Second, a surviving spouse has a right to spousal allowance, which is a benefit
granted by a presiding probate court when the exempt property retained by a surviving spouse is insufficient
for his/her care and maintenance. Finally, a spouse retains ‘probate homestead’ rights to possess the (non-
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trust) property until his/her death without threat that the homestead will be sold to satisfy a lien or judgment
against it.” Bushyhead, supra note 24 (citing OR. REV. STAT. §652.190; OR. REV. STAT. §18.395; OR. REV. STAT. §
18.395).

280 See, e.g, Oregon Family Fairness Act, OR. REV. STAT. §§ 106.300 - 106.340.
281 Bushyhead, supra note 24.

282 QR. REV. STAT. ch. 127; Bushyhead, supra note 24. Unless an individual designates a health care
representative in an advance directive or living will (or other document valid under applicable law), tribal or
state law will determine who is entitled to make those decisions. Bushyhead, supra note 24. Where one
domestic partner is incapacitated and has a terminal condition, is permanently unconscious, etc., and does
not have an advance directive or appointed health care representative, guardian, or other person authorized
to make health care decisions, the other domestic partner would have priority to serve as the incapacitated
partner’s health care representative. OR. REV. STAT. §127.635.

283 Qregon Family Fairness Act, OR. REV. STAT. §§ 106.300 - 106.340.
284 WASH. REV. CODE, Title 11, http://apps.leg.wa.gov/rcw/default.aspx?cite=11.04.015.
2852009 Wis. ACT 28, https://docs.legis.wisconsin.gov/2009 /related/acts/28/3247.

286 CAL. PROBATE CODE, §§ 20-88; 8461; 8462; 6401; 6402; 1813.1; 1895,
http://www.leginfo.ca.gov/.html/prob_table_of_contents.html.

287 Id.

288 QSCE Office for Democratic Institutions and Human Rights, Hate Crime Laws - A Practical Guide, at 11
(March 9, 2009), http://www.osce.org/odihr/36426.

289 Bureau of Justice Assistance, A Policymaker’s Guide to Hate Crimes, at ix, (November 1999),
https://www.ncjrs.gov/pdffiles1/bja/162304.pdf.

290 [d.
291 Hate Crime Laws - A Practical Guide, supra note 288, at 16-17.
292]d., at 17. See also A Policymaker’s Guide to Hate Crimes, supra note 289, at x.

293 Hate Crime Laws - A Practical Guide, supra note 288, at 17. See also A Policymaker’s Guide to Hate Crimes,
supra note 289, at x.

294 d,, at x.

295 Hate Crime Laws - A Practical Guide, supra note 288, at 17. See also A Policymaker’s Guide to Hate Crimes,
supra note 289, at x.

296 Id., at x.

297 [d.

298 Hate Crime Laws - A Practical Guide, supra note 288, at 7.
299 Id., at 21-22.

300 Jd.
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301 Id

302 Id., at 22.

303 Id.

304 Id

305 Id

306 A Policymaker’s Guide to Hate Crimes, supra note 289, at ix.

307 Id., at 27-28. “Such opponents consider hate crime laws to be ‘viewpoint discrimination’ and challenge the
grounds upon which the proponents of the laws rely as purely speculative. They assert, for example, that
penalty enhancement cannot be justified on the grounds that injury to society is greater when a crime is
motivated by bias. They claim that retaliatory crimes do not necessarily increase when crimes are bias
motivated, citing examples of certain religious groups that, in accordance with the tenets of their religion, will
not retaliate when attacked, and certain disabled persons who cannot retaliate. They also argue that all
crimes, not only those motivated by bias, are dehumanizing and distressing to the victim; therefore, a rash of
any type of crime, not just hate crime, is likely to generate community unrest and injure society as a whole.”
Id. See also Michael Shively, Study of Literature and Legislation on Hate Crime in America,
https://www.ncjrs.gov/pdffiles1/nij/grants/210300.pdf for further discussion of identified strengths and
weaknesses of hate crime legislation.

308 Assessments should evaluate, among other questions: Are hate crimes being prosecuted? Are defendants
being convicted? What are the problems in actual practice? Are potential victims and potential offenders
aware of the law?

309 Hate Crime Laws - A Practical Guide, supra note 288, at 57.

310 Human Rights Campaign, A Guide to State Level Advocacy Following Enactment of the Matthew Shepard and
James Byrd, Jr. Hate Crimes Prevention Act, at 9,
http://www.hrc.org/files/assets/resources/Hate_Crimes_Guide_FINAL.pdf. “Of the 12 states that include
coverage of gender identity or gender expression, four have done so by defining sexual orientation to include
an individual’s gender identity or expression. Although the Human Rights Campaign advocates enumerating
gender identity or expression separately from sexual orientation, it is clear that the four state laws that use an
expanded definition of sexual orientation are designed to achieve the same end.” Id.

311 Human Rights Campaign, A Guide to State Level Advocacy Following Enactment of the Matthew Shepard and
James Byrd, Jr. Hate Crimes Prevention Act, at 74,
http://www.hrc.org/files/assets/resources/Hate_Crimes_Guide_FINAL.pdf. The Act also enables the DO]J to
assist state and local jurisdictions with the investigation and prosecution of bias-motivated crimes of
violence, and requires the FBI to track statistics on hate crimes based on gender and gender identity and hate
crimes committed by and against juveniles. Id

312 Id,, at 27-28. For further discussion of the hate crime legislation approaches taken by U.S. states, see
Human Rights Campaign, State Laws & Policies, http://www.hrc.org/resources/entry/state-laws-policies;
Study of Literature and Legislation on Hate Crime in America, supra note 307.

313 State Laws & Policies, supra note 312.
314 Hate Crime Laws - A Practical Guide, supra note 288, at 16-17.

315 Id., at 16. “The term ‘hate crime’ or ‘bias crime’, therefore, describes a type of crime, rather than a specific
offence within a penal code.” Id.
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316 Id.,, at 16-17.

317 State Laws & Policies, supra note 312. See also A Policymaker’s Guide to Hate Crimes, supra note 289, at xiii.
318 State Laws & Policies, supra note 312.

319 Id. (citing WASH. REV. CODE § 9A.36.080).

320 Id. note 245(citing CAL. PEN. CODE § 422.76).

321 Anti-Defamation League, ADL Approach to Hate Crime Legislation, §b - Text of ADL Model Legislation,
http://www.adl.org/99hatecrime/text_legis.asp; Human Rights Campaign, A Guide to State Level Advocacy
Following Enactment of the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act, at 13-14,
http://www.hrc.org/files/assets/resources/Hate_Crimes_Guide_FINAL.pdf.

322 OR. REV. STAT. Ch. 166.
323 CAL. PEN. CODE §422.56.
324 WASH. REV. CODE § 9A.36.080.

325 Hate Crime Laws - A Practical Guide, supra note 288, at 38. For example, 46 states have statutes specifying
race, ethnicity, and/or religion as traits identifying protected groups. Over 50% of states specify sexual
orientation, gender, and/or disabilities as targets of bias or prejudice, while relatively few states specify age
(27%) or political affiliation (12%). Study of Literature and Legislation on Hate Crime in America, supra note
307, at 19.

326 Hate Crime Laws - A Practical Guide, supra note 288, at 46.
327 Id., at 48.
328 Id., at 35.

329 Id., at 35. In addition, in some jurisdictions, “there is the additional problem that courts can only consider
the offence with which the accused is indicted. Hence, a substantive hate crime indictment may not allow the
court to convict of the base offence if the bias element is not proven. This is a disadvantage of substantive
offences, and can cause prosecutors either to avoid using the hate crime laws, or to accept a guilty plea to the
base offence in order to ensure the offender is convicted.” Id.
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